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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

[Filed March 3, 1955] 

LUDIE BEATRICE REID, ) 

114 - 6th St., S. E., ) 

Washington, D.C. ) 

) 

Plaintiff, ) 


) Civil Action No. 950-55 


CRAMER-VOLLMERHAUSEN CO., INC., ) 
a foreign corporation, ) 

2601 Conn. Ave., N. W., ) 

Washington, D.C., and ) 

) 

FAIRMONT FORM COMPANY, INC., ) 

a foreign corporation, ) 

2601 Conn. Ave., N. W., ) 

Washington, D.C., ) 

) 

Defendants. ) 


COMPLAINT FOR DAMAGES FOR LOSS OF CONSORTIUM 
FOR NEGLIGENT INJURY TO PLAINTIFF’S HUSBAND 


COUNT I 

1. Jurisdiction is based on Title 11, Section 301 and sequence, 

District of Columbia Code. | 

2. Before and at the time of the occurrences hereinafter com- 

| 

plained of and now the plaintiff was and is the lawful wife of Robert 
Paul Reid and residing and keeping house with him in the District of 
Columbia. 
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451 


3. On, to wit, August 28, 1952, the defendants employed said 
Robert Paul Reid as a carpenter in and about a certain construction job 
at Walter Reed Hospital in the District of Columbia and assigned him 
certain work about a high concrete form or wall. 

4. Defendants caused a certain timber or "scab" to be negli¬ 
gently and defectively and dangerously unsecured on and in connection 
with said high concrete form or wall. 

5. As a result, said Robert Paul Reid was caused to be preci¬ 
pitated from the said high concrete form or wall with force and violence 
to a lower part of the premises and to be severely injured in and about 

his back and vertebrae and ribs and right leg and right knee and 
in his internal organs and to be otherwise injured; whereof he was and 
continues to be sick, sore, lame, disordered, disabled and was and is 
required to undergo hospitalization and physicians' treatments and 
special cares and was and is prevented from going about his regular 
duties and affairs; and whereof plaintiff was and is deprived of con¬ 
sortium to her great loss and damage. 

Wherefore plaintiff demands judgment against the defendants and 
against each of them in the sum of ONE HUNDRED THOUSAND DOLLARS 
($100,000.00) and costs. 

COUNT H 

1. Plaintiff adopts all of the allegations set forth in Count I of 
this complaint in so far as the same are relevant. 

2. Plaintiff further says that the defendants assumed charge 
and management of said Robert Paul Reid and his sustained injuries 
and submitted him and said injuries to a clinic of their provision and 
there negligently handled said Robert Paul Reid and his said injuries 
and returned him to work on their aforesaid construction job during 
the remaining working hours of that said day, to wit, August 28, 1952. 

3. As a result, the sustained injuries of said Robert Paul Reid 
were caused to be worsened and dangerous and injurious complications 
were made to extend therefrom and whereof said Robert Paul Reid 
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was rendered more dangerously sick, sore, lame, disordered and dis¬ 
abled and to require more extended hospitalization ind to be totally 
and permanently disabled; and whereof plaintiff was| and is deprived of 
consortium to her great and continuing great loss and damage. 

Wherefore plaintiff demands judgment againstjthe defendants 

452 and against each of them in the sum of ONE HUNDRED THOUSAND 
DOLLARS ($100, 000.00) and costs. 

Plaintiff demands jury trial on all issues 

/s/ James F. Bird _ 

Attorney for Plaintiff 

453 [Filed March 19, 1955] 

ANSWER 

Come now the defendants, Cramer-Vollmerhausen Company, Inc., 
and Fairmont Form Company, Inc., by their attorney, and, for their 
joint and several answer to the complaint, and the several counts there¬ 
of, exhibited against them in the above-entitled action, say that: 

First Defense 

‘ 

The complaint fails to state a claim against these defendants, or 
either of them, upon which any relief can be 

Second Defense 

i 

The defendant Fairmont Form Company, Inc. ^ admits that Robert 
Paul Reid was in its employ on August 28, 1952 and working on a con¬ 
struction job at Walter Reed Hospital, in the District of Columbia, at 
which time and place he sustained an injury in the course of his em¬ 
ployment. The defendant Cramer-Vollmerhausen Company, Inc., 
denies that Robert Paul Reid was employed by it at the time and place 
alleged. The defendants are without knowledge or information suf¬ 
ficient to form a belief as to plaintiffs marital status or residence, 

l 

and as to any loss or damage sustained by the plaintiff. They deny each 
and every other allegation contained in the complaint. 



/s/ James F. Bird _ 

Attorney for Plaintiff, * * * 
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Third Defense 


If the plaintiffs husband sustained injury as alleged, and plaintiff 
suffered loss and damage in consequence thereof, she is not entitled 
to maintain this action or recover damages therefor, in that the said 
injury was caused by the sole or contributing negligence of the plain¬ 
tiffs husband. 

Fourth Defense 

If the plaintiff s husband sustained injury as alleged, and plaintiff 
suffered loss and damage in consequence thereof, she is not entitled 
to maintain this action or recover damages therefor, in that plain¬ 
tiffs husband assumed the risk out of which the injury resulted. 

Fifth Defense 

If the plaintiff’s husband sustained injury as alleged, and plaintiff 
suffered loss and damage in consequence thereof, she is not entitled 

; 

to maintain this action or recover damages therefor in that the negli¬ 
gence, if any, was that of a fellow servant. 

Sixth Defense 

The claim asserted herein is barred by the provisions of the 

District of Columbia workmen’s compensation law. 

/s/ Albert F. Beasley _ 

Attorney for defendants * * * 

[ CERTIFICATE OF SERVICE] 


455 [Filed January 27, 1956] 

PRETRIAL PROCEEDINGS 

STATEMENT OF NATURE OF CASE: January 27, 1956 

Court has approved the pretrial statements of P and D as attached 
hereto. 

P’s oral motion to amend complaint to incorporate res ipsa 
loquitur granted by this order. In this regard, P will claim that a 
timber was allowed to remain in position with no fastening, nailing or 
cleving and in such a loose manner that when P's husband reached for 
it while climbing over form wall it pulled out causing his fall. 


Parties agree to exchange lists of witnesses within ten days of P/T 
Order. 

P will rely upon Sec. 11, Pars. 110, 112, 113 of the Construction 
Safety Stds. and will furnish to D within five days of P/T Order any 
additional sections of these standards and the Sections of the Bldg. 

Code upon which P will rely. Provisions of Bldg. Code and Construc¬ 
tion Safety Standards may be received in evidence without formal proof, 
subject to relevancy and materiality. 

Concerning D f s request for specificity of Count jn, P will contend 

* I 

that clinic doctor was an agent or employee of the corporate defendants. 
In support of this Count, P will claim that Ds did not afford proper care 
to P's husband after the fall, that he was required to walk to the D's 
office, that the clinic physician delayed fifteen minutes to a half hour 
in treating him, made a careless examination, improperly prescribed 
medication and improperly diagnosed his condition, j 

In support of claim of lowered standard of living, P will offer 
testimony to show her husband’s income reduced from approximately 
$6,000 a year to approximately $35. per week compensation payments. 

D may take further depositions, requests, or examinations, or 
serve interrogatories, all discovery to be completed yrithin two weeks 
of P/T Order. 

i 

Ds agree to furnish to P information concerning the contract be- 

I 

tween the Ds, payroll records, or similar data to establish the legal 
relationship of an employer and employee as between P's husband 
and the corporation. In addition, D will furnish to P data from their 
records as to their contract or other relationship with the clinic 
physician, if any. 

/s/ Edward A. Tamm _ 

Pretrial Judge 

p 

ATTORNEYS AUTHORIZED TO ACT: 

/s/ James F. Bird 

i 

/s/ Dorsey K. Offutt, Attys. for Plaintiff. 

/s/ Alfred Beasley, Atty. for Defendants. 
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[Filed January 27, 1956] 


PLAINTIFF'S PRETRIAL STATEMENT 


Factual 

Statement: 



Negligence: 


Damages to 
Plaintiff 


This is an action for damages for loss of consortium and services 
due to the negligence of the defendants. The plaintiff contends that on 
to*wit, August 28, 1952, while employed by the defendant corporations 
as a carpenter on a construction job at Walter Reed Hospital in the 
District of Columbia, Robert Paul Reid, husband of the Plaintiff 
was seriously and permanently injured when he reached for support of 
a certain timber or M scab" which had been negligently and defectively 
and dangerously unsecured, causing him to be thrown to the ground, 
because of the negligence and carelessness of the defendant corpora¬ 
tions in the maintenance, control, erection of said timber or "scab", 
which the husband of the plaintiff was required to use in his occupation 
as carpenter. Said "scab" was under the exclusive control, operation, 
construction and maintenance of the defendant corporations. 

Plaintiff claims specific negligence on the part of the defendants 
in not properly fastening said timber or "scab" as was required by 
the safe construction practices and by the Building Code of the District 
of Columbia. Plaintiff also claims defendant corporations were further 
negligent and worsened his existing injuries in their conduct of and 
handling of his treatment after the accident. Plaintiff also relies 
on res ipsa loquitur doctrine. 

Loss of consortium, loss of services, loss of companionship, 
love, felicity, advice and sexual relations; lowered standard of living 
because of husband's reduced income. 


[SERVICE] 


/s/ James F. Bird 

/s/ Dorsey K, Offutt 
Attorneys for Plaint! 


/S/ Approved, TAMM, 


> 
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[Filed January 27, 1956] 

458 PRETRIAL STATEMENT OF DEFENSE 

i 

I 

Defendant Fairmont Form Company, Inc. admits that Robert Paul 
Reid was an employee in its employ on a constructioh job in the District 
of Columbia on August 28, 1952, and sustained an injury arising in the 
course of such employment. Defendant Cramer-Vollmerhausen Co., 

Inc. denies any employment of Robert Paul Reid at said time and 
place. 

Defendants deny that the injury sustained by Robert Paul Reid 

I 

was occasioned by any negligence on their part or oil the part of either 
of them, and, in the alternative, allege that such injury resulted from 
the sole or contributory negligence of the said Robert Paul Reid, from 
the negligence of a fellow servant, or from a risk voluntarily assumed 
by said Robert Paul Reid. 

Defendants are without knowledge or information sufficient to 
form a belief as to the marital status of the plaintiff^ or as to any in¬ 
juries, losses and damages sustained by her as alleged, and demand 

i 

strict proof thereof. 

Defendants further assert that if plaintiff is thk lawful wife of 
the said Robert Paul Reid and sustained loss and dainage as the result 
of the injury sustained by him in the course of his employment, as 
alleged, then, in such event, plaintiff is not entitled to have and maintain 

459 her alleged cause of action against the defendants or either of 
them, in that the defendant Fairmont Form Companjr, and the defendant 

I 

Cramer-Vollmerhausen Co., Inc. if adjudged to haVe been an employer 
of Robert Paul Reid, was an employer carrying on employment in the 
District of Columbia, the said Robert Paul Reid was then an employee of 
such employer and sustained injury in the course of his employment in 
the District of Columbia, and thereby the defendants* liability is ex- 

i 

clusively and solely the liability imposed by the Longshoremen's and 
Harbor Workers' Compensation Act as made applicable as a workmen's 
compensation law in the District of Columbia. 
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Rulings Requested at Pretrial 

1. Defendants request the Court to require plaintiff to specify 
with particularity the acts of negligence alleged to have been com¬ 
mitted under Court II. 

2. Defendants request the Court to require plaintiff to furnish 

a list of all known witnesses to the facts of the accident or injury sus¬ 
tained by Robert Paul Reid. 

3. Defendants request leave to take depositions, serve interroga¬ 
tories, request admissions, or take other action in preparation for trial 
provided such action shall not delay the trial of the case. 

4. In view of the commitments already made by counsel for defen¬ 
dants on cases already pretried and on the trial calendar, request is 
made that this case be not called for trial prior to March 15, 1956. 

/s/ Albert F. Beasley _ 

[CERTIFICATE OF SERVICE] 


460 [Filed February 8, 1956] 

PROVISIONS OF BUILDING CODE OF DISTRICT 
OF COLUMBIA FURNISHED AS PER PROVISION 
OF PRE-TRIAL ORDER 

Comes now plaintiff and in pursuance of provision of Pre-Trial 
Order dated January 27, 1956, says that she will rely on Section 
302-01, pages 138 and 139 of the Building Code of the District of 
Columbia in addition to Sections of Construction Safety Standards 
listed in said Pre-Trial Order. 


/s/ James F. Bird _ 

Attorney for Plaintiff * * * 


[SERVICE] 
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461 [Filed March 9, 1956] 

DIRECTED VERDICT AND JUDGMENT 

This cause having come on for hearing on the 6th day of March, 

! 

1956, before the Court and a jury of good and lawful persons of this 
district, to wit: 

[List of Jurors Names] 

who, after having been duly sworn to well and truly try the issues between 
Ludie Beatrice Reid, plaintiff and Cramer-Vollmerhausen Co. ,Inc. and 
Fairmont Form Co., defendant and after this cause ijs heard and given 
to the jury in charge, they upon their oath say this 9th day of March, 

1956, that they find for the defendants against said plaintiff by direc¬ 
tion of the Court. 

Wherefore, it is adjudged that said plaintiff take nothing by this 

action, that said defendant go hence without day, be fpr nothing held 

and recover of plaintiff his costs of defense. 

/s/ Wm. H. Collins, Jr. 

Deputy Clerk 

By direction of 

! 

Judge Richmond B. Keech 

462 [Filed March 19, 1956] j 

MOTION FOR A NEW TRIAL j 

i 

Comes now plaintiff, Ludie Beatrice Reid, by her attorneys, 
and moves the Court to vacate and set aside the verdict and judgment 
directed herein on the 9th day of March, 1956, and tj) grant a new 
trial for reasons and upon grounds as follow: 

1. The Court erred in granting defendants* motion for a directed 
verdict and in instructing the jury to return a verdict for the defendants. 

i 

2. The Court erred in excluding from evidence provisions of 
The Building Code of the District of Columbia and of the Safety Stan¬ 
dards of the District of Columbia Minimum Wage and Industrial Safety 
Board. 
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3. The Court erred in interpolating matters causal to the injury 
to plaintiffs husband and apart from evidence actually adduced in 
plaintiffs behalf. 

4. The Court erred in disallowing plaintiffs attorneys right 
to adduce in evidence by witnesses present the relationship between 
and the functions and performances of the two named defendants in con¬ 
nection with the performances resulting in plaintiffs husband's injury. 

5. The Court erred in ruling that there was no negligence on 
the part of the def endants or on the part of either of them. 

6. The Court erred in ruling that plaintiffs husband was not 

463 injured and that he did not have existing iq juries worsened as a 

proximate cause of negligence of the defendants. 

7. The Court erred in interpreting plaintiffs action as a 
derivative cause and in conforming his ruling to such view. 

8. Other and further reasons and grounds as may be appear 
pertinent and be shown. 

9. Plaintiff requests an oral hearing on this Motion. 

/s/ James F. Bird _ 

i /s/ Dorsey K. Offutt _ 

Attorneys for Plaintiff, * * * 

[SERVICE] 

464 [Filed April 9, 1956] 

ORDER OVERRULING MOTION FOR NEW TRIAL 

Upon the coming on for hearing of the motion filed herein by the 

Plaintiff, for a new trial, it is this 9th day of April, 1956, ordered 

that said motion be, and the same is hereby overruled. 

HARRY M. HULL, Clerk 

/s/ Wm. Collins, Jr. _ 

Deputy Clerk 

By direction of 

RICHMOND B. KEECH 
Judge 


465 


[Filed May 3, 1956] 
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NOTICE OF APPEAL 

Notice is hereby given this 3d day of May, 1956, that Ludie Beatrice 

I 

Reid hereby appeals to the United States Court of Appeals for the District 
of Columbia from the judgment of this Court entered on the 9th day 
of March, 1956 in favor of Cramer-Vollmerhausen Company, Inc., 
and Fairmont Form Company, Inc., the above-named defendants, 
against said Ludie Beatrice Reid, the above-named plaintiff, 

i 

/s/ James F. Bird _ 

James F. Bird and 
Dorsey K. Offut 
Attorneys jfor Plaintiff, 


* * *i 


[SERVICE] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 

* 

Washingtofi, D.C. 

, Tuesday, jMarch 6, 1956 

Trial in above-entitled cause commenced at 10:00 a. m., before 
HONORABLE RICHMOND B. KEECH, United States District Judge, 
and a jury. 

APPEARANCES: 

For the Plaintiff: 

j 

James F. Bird 
Dorsey K. Offutt 

For the Defendants: 

Albert F. Beasley 
South Trimble HI 


EVIDENCE ON BEHALF OF THE PliAINTIFF 

Thereupon, 

LUDIE BEATRICE REID, 

the plaintiff, being first duly sworn, was examined, and testified as follows: 
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* * * * * * 

DIRECT EXAMINATION 
BY MR, BIRD: 

****** 

4 Q. And are you related to Robert Paul Reid—you say he is your • 
husband? A. Yes. 

Q. When were you married to him ? A. August 2nd, 1925. 

Q. I show you a paper here— 

THE COURT: Is there any challenge of the marriage, gentlemen? 

5 MR. BEASLEY: Not a bit in the world. 

THE COURT: All right. 

****** 

Q. You say you were married August 2, 1925? A. Yes. 

Q. And following that did you take up residence with Mr. Reid? 

A. Yes. 

Q. And has that been continuous since the date of your marriage 
to the present? A. Yes. 

Q. Are there any other members of your family? Have you had 

6 any children born of the marraige ? A. No, sir. 

Q. What was your husband's occupation at the time of your 
marriage to him? A. Carpenter. 

Q. And since his marriage on August 25th, has he continued 
at his trade? A. Yes, sir. 

Q. Was he regularly employed? A. Well, from job to job. 

****** 

Q. Do you know at the time of an injury which he sustained 
in August, 1952—do you know of an injury which he sustained in August 
1952? A. Yes. 

Q. In the district of Columbia? A. Yes. 

Q. I will ask you whether or not prior to that time he had been 
employed. A. Yes, sir. 

Q. And for what period of time had he been employed on that 
particular job? A. You mean the one in *52? 




Q. Yes. A. He had been on— 

i 

Q. At the time of his injury. A. He had only been there a few 
weeks. 

Q. Before that time had he been employed elsejwhere ? A. Yes, 
sir. | 

Q. And do you know what income he had as a carpenter for the 

| 

time he was injured? A. At the time he was injured!it was $118 or 
$123. I can’t say which, now. 

****** 

MR. BEASLEY: Was the witness talking about ja weekly income? 
THE WITNESS: Yes. 

****** 

BY MR. BIRD: 

Q. That was the money he received and brought home ? A. Yes. 

i 

Q. Now, how did you and your husband handle hie money? Did 
you participate in the handling of that money? A. Yes. 

Q. Did you receive any portion of it for your ejcpenses, your 

I 

household needs ? A. Yes. 

Q. Now, what were your duties in connection with the household? 
A. Well, I was supposed to keep the house up and buy the groceries 
and pay the bills. 

Q. And what were the social relations between you and your 

i 

husband before this injury which he sustained? A. Well, we were 
man and wife, and, I really don’t know what you meaji. 

Q. Well, I mean were you close in association? A. Yes. 

Q. And did he share with you in his income ? A. Yes. 

Q. And were you—did you have companionable relationships? 

A. Yes. ! 

* * * * | * * 

Q. At the time of the accident what change wai there in Mr. 

Reid? A. Well, he was ill and he had to have more care than he had 

before. 

Q. Well, I will ask you: Was he able to do any work? A. No. 


14 


He couldn’t do any work. 

Q. Was he able to carry the groceries ? A. No. We have a boy 
bring our groceries. 

Q. And was he able to do any work around the house ? A. No; 
it was altogether different. He wasn’t able to clean the garage or the 
basement, or do the papering or the painting or anything like that. 

He hasn’t been since he has been hurt. 

Q. Now, do you know what condition this accident left him in, 
or what was his condition following the accident? His physical condition, 
I will refer to. Where was he injured, if you know? A. His back, his 

10 right side, and his right leg under his knee, and his lung. 

Q. Now, can you describe what the condition was with respect 
to his right knee ? A. Well, it never did break the skin under where 
he had this injury—it never did break the skin. It just formed like a 
big blood clot. 

Q. How large? A. Oh, it was large as the largest orange. 

Almost as large as a grapefruit. 

Q. Now, on the morning of this accident when he went to work 
what was the condition of him? Tell us. A. There wasn’t anything 
wrong with him. He was a healthy person then. 

Q. And do you know when he came back? A. Yes. 

Q. And what was his condition then ? A. Well, he had to drag 
his leg in the house, from the yard into the house, and I knew something 
was wrong with him. Before he didn’t come in that way. 

Q. Did you administer to him in any way while he was in that 
condition? A. Yes. After he came in, we finally got his trousers 

11 off and the bandage off his leg—I mean, the—yes, the bandage 
off his leg. 

Q. And then do you know whether or not he was hospitalized? 

A. Yes. 

****** 

THE WITNESS: He was hospitalized the next day, at Sibley. 

BY MR. BIRD: 
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Q. Did you try to get a doctor for him that evening ? A. Well, 
he called Doctor Orr that night. 

Q. Did you know a Doctor Becker? A. No. I never met Becker. 

Q. Did you know of him? A. No; only after he got hurt. 

i 

♦ 4c 4c 4c ! 4c 4c 

I 

Washington, D.C. 

Wednesday^ March 7, 1956. 

16 Q. Did you know what Doctor Orr did for youri husband ? A. Well, 
my husband called him because he was the one that could tell him about 
the pain, and all. He called Doctor Orr that night, Called his office 
after he got in from work and couldn’t get him because he had already 
gone home, and then that night, I guess it was between 7:00 and 7:30, 

he called him and Doctor Orr told him what to do at home, and if 
he got worse, for me to call and he would send him tb the hospital 
that night. But he told him to elevate his feet and put— 

Q. Do you know what Mr. Reid did at home that evening? A. Well, 
after he came in and we got the trousers off and the bandage off, why— 
and called—well, he took a tablet before he called Doctor Orr, or I 
believe that was the way it was. 

Q. What kind of a tablet was that, Mrs. Reid? A. It was some¬ 
thing to ease the pain. 

Q. And where did he obtain that, if you know?j A. From Doctor 
Becker. | 

Q. Did you have any of those in the house, or bny other source 
of supply of tablets ? A. Not that kind. 

17 Q. Then there came a time when he was taken! to Sibley Hospital? 

A. It was the next morning. The next morning he went to Doctor 
Orr’s office. 

Q. And you say you helped to get his trousers off and you took 
the bandage off. Was that done that night? A. That! night. 

Q. After calling Doctor Orr? A. No; we tool^ the bandage off 
before he called Doctor Orr. 
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Q. Then, after that, what was done for him ? A. Well, we ele¬ 
vated his feet and put a heating pad to his back and hot water bottles 
to his leg. 

Q. And do you know whether or not your husband was in pain 

at that time? A. Yes, he was. He was in severe pain. 

****** 

Q. Well, what did you do for your husband, and why ? A. Well, 

18 I gave him this tablet, two tablets, I believe they were. Anyway, 
I gave him the medicine and then put the packs on, the heating pad and 

the hot water bottles, to ease the pain. 

****** 

19 Q. Mrs. Reid, was there anybody about the house to perform 
any service such as Mr. Reid had previously performed during the 
time he was at Sibley Hospital ? A. You mean were they helped ? 

Q. I mean, after Mr. Reid was taken to Sibley Hospital, was 
there any other person around the house to perfrom the service which 

20 he theretofore had been performing. A. No. 

Q. Now, let me ask, before we go any further—I think this will 
be important—what is the date of your birth? A. It is August the 7th, 
1903. 

****** 

Q. Now, this residence^-will you describe it? Was it a rented 
property? Was it a house ? A. A house; a rented house. 

Q. And do you have your own heating plant there? A. Yes. 

We use coal. 

Q. And was there a yard in connection with it? A. Yes. 
****** 

21 Q. What, if anything, did your husband do around the premises 
before this? A. You mean before he was hurt? 

Q. Yes. A. Well, before he was hurt he did the papering and 
the painting, cleaning of the garage, and the basement, which he can't 
do now. 


Q. And were there grounds? A. Yes. There Was a small front 
yard and a large back yard. 

Q. Now, was there any provision for getting in the supplies— 
THE COURT: I think she has testified that he used to bring 
them in and now a boy brought the groceries. 

That is right, isn’t it. Madam? 

THE WITNESS: Yes; that is right. I 

BY MR. BIRD: 

Q. State whether or not there was anything performed in regard 

to the heating. A. Well, we had a colored man to bring in the coal and 

i 

the wood. It was dumped in the garage and then from the garage it was 
carried to the basement and then it was taken from—as it went down 

| * r 

in the basement, it had a coal bin in it. 

Q. Now, before Mr. Reid’s accident, who performed those 
services ? A. Mr. Reid did. 

[ 

Q. And since that time has he been able to do that work at all ? 

A. No. 

Q. Now, after Mr. Reid was brought back from Sibley Hospital, 
did there come a time when he was sent to any other hospital? A. Yes. 
He was sent to George Washington Hospital. 


:► ! 


Q. Do you know for how long he was there? A. 60-some-odd 
days, I think it was 67 or 68 days. 

Q. And during that time would you see him? A. Yes, I saw 
him every day. 

i 

Q. Between the time he was in Sibley Hospital and the time he 
went to George Washington Hospital on September 5th, do you know 
whether he attended doctors ? A. Oh, yes. j 

Q. And where would he attend doctors ? A. Well, he went to 
Doctor Gusack and Doctor McKelvie, and I don’t know—well, there 

I 

was a heart doctor in there, too, after he had this heart attack. 

Q. Now, may I ask what transportation did he {have ? Did he 
have any assistance in attending doctors ? A. Well, |he rode the 




streetcar and the cabs. It was bad weather he would ride the cabs. 

Q. Now, after he was out of George Washington Hospital, do 
you know of another occasion when he was hospitalized? A. Yes. 

I think the next time he was put in Doctors. 

Q. Do you know when that was ? A. I think that was about—I 
think that was in December. 

Q. Do you know how long he was there ? A. I think he was there 
about 14 days, I believe. I think that went into January-some. 

MR. BEASLEY: Mr. Bird, may I ask if she means December 
of the same year ? 

THE WITNESS: Of *52. 

BY MR. BIRD: 

Q. And did you visit him there ? A. Yes, I did. 

Q. How often? A. Once a day. 

Q. After he came out of that Doctors Hospital, was there an 
occasion when he went to another hospital ? A. The next time I think 

he went to the Emergency Hospital. 

* * * * * * 

Q. Do you know how long he was away? A. Well, I think he was 
about 26 days, I think, at that time. 

Q. And did you see him there at Emergency Hospital ? A. Yes. 

Q. Now, was there another occasion after he came from Emer¬ 
gency Hospital where he went or was taken to another hospital ? A. 

He was carried to—let’s see. I believe it was Doctors then. 
There has been so many of them I can't keep them straight. 

I believe it was Doctors then. 

Q. Do you know how many days all together that your husband 
has been in any hospital? A. 200-and-some-odd. I can't tell you 
exactly, but he has been in the hospital nine times. George Washington 
three times, and Doctors three; and Sibley once and Emergency twice. 

Q. Now, during the time he was in the hospital was there anyone 
to take his place at your house or your home, your residence'? A. No. 
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Q. And did you visit him at these hospitals? A. Yes. 

Q. How often? A. Once a day. 

Q. Now I will ask you: Do you know of any special equipment 
that Mr. Reid was supplied with or has been supplied by doctors for 
wearing when he is out, when he is home, or— A. Yes; he was put 
into two casts. He wore one, 1 believe it was eight months; and then 
the second cast I think it was six or seven months; something like that. 

26 Q. Now, could you describe those casts ? A. They came up 
under his arm and then down on each hip, down low ip the back. 

Q. Do you know what they were made of? A. ! Plaster paris I 

i 

guess. 

Q. And would he wear them when he was at ho^ne ? A. Well, 

I 

that was on permanently until they took them off. And then they put 

j 

him in a brace. 

Q. Now, do you know whether or not that restricted his move¬ 
ments? A. Yes, it did, some. 

Q. And in what way? A. Well, he could walk but he couldn’t sit 
down very well, and then when he lay down he felt like he was lying 
on rocks. 

* * * * j * * 

Q. In that condition did you perform any services for him or 
did he have anybody perform any services for him? A. No. Only 
just—you mean dressing or— 

Q. Yes. A. Yes. Well, I would have to help| because he could 

27 not bend over. 

Q. Could he put on his shoes? A. No. His spoes or stockings, 

I 

or socks, or his elastic— 

Q. Following the time he wore this plaster paris cast, was he 

i 

supplied any other equipment? 

THE COURT: She said a brace. 

THE WITNESS: After they took the cast off he had a brace. 

BY MR. BIRD: 

Q. Do you know anything about any corsets ? A. Well, that is 




what they were. They called it a brace or a corset. 

Q. Now, when he was supplied those corsets, could he put them 
on himself or did you have to assist him? A. Well, after he learned 
how, he could put them on himself. 

Q. And how are they cared for ? Did they require any special 
care? A. Well, they have to be laundered. 

Q. And who does that? A. I do. 

Q. Now, can he at this time tie his shoes,put his shoes on? A. 
No, he can’t. 

Q. As of this time? A. Doctor McKelvietold him not to bend 
over, even taking his bath. He is not supposed to get in the tub to 
take a bath. 

Q. Do you know whether or not you have instructions from any 
doctor as to what he can do or what he can't do? A. Yes. I was told 
that he must never bend over, because this back would—with this crook 
that he had in his back, that it would maybe snap in two; not to get in 
the tub to get a bath; to draw the wash basin full of water and bathe 

as much as possible, and then I was supposed to wash his back. 
****** 

Q. Now, during the time between these hospitalization periods, 
when he was home, who looked after him ? A. I did. 

Q. And was that of necessity? Why did you do that? Of necessity 
or otherwise? A. Because we didn't have the money to bring in nurses 
to take care of him. 

Q. Now, since Mr. Reid has sustained this injury, have you ever 
been on any picnics? A. No, sir. We don't go any place, because he 
can't— 

Q. Have you ever been out on amusements, attending amusement 

» 

activities? A. No. 

Q. And did you do so before this accident? A. Yes. 

Q. You and Mr. Reid, did you before the accident go out from 

i 

your house different times? A. Yes. 
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Q. In social activities or otherwise ? A. That is right. 

Q. What did you do ? A. Well, we went to pajrties. We had 
people in to play cards and we went out to card parties, and then we 

i 

attended movies and such like. 

Q. Have you been able to do that since ? A. No. 

Q. Now, Mrs. Reid, with respect to your rest or repose before 
the accident, what sleeping quarters did you and Mr; Reid occupy? 

A. We had a bedroom, double bed, but after his accident he has to 
sleep on a—well, we moved a cot—not a cot, but a rollaway bed, 
into my bedroom where I could watch after him at night. When he first 

I 

came home, when he was first hurt, and spitting thi£ blood up, well, 
there was very little rest at night, and he was afraid to sleep in another 
room. So we moved this rollaway bed in where I could watch after him. 

I 

31 Q. Now, has that continued during the times he has been home 

from the hospitals ? A. Yes. 

I 

Q. And is that the state of your sleeping to thi^ time? A. Yes. 

Q. Now, does his condition require your attention and service 
during the night time ? A. That is right. 

Q. Would you kindly e^qjlain that, how often arid at what times ? 

A. Well, it is just different times that he has cramps in his legs, and 
they have to be bathed with warm water—put in a pan of warm water, 
then rubbed down, and then he has to have a heart tablet. 

Q. And how many times does that require attention and during 
the night time? A. Well, that is different times. It is not the same 
every night. 

Q. Now, do you know whether he is able to sliep for any length 
of time ? A. No. There is times that he gets up, I don't know how 
many times a night; that he can't sleep good. 

Q. I will ask you, can he get up out of bed by himself? A. Well, 
sometimes, unless he has these cramps, and t^en he has 
to have help up. Now, he don't have the cramps all the time. 

Q. What was Mr. Reid's general health before this accident? 

# * * * * * 


32 
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THE WITNESS: It was good. 

****** 

35 Q. Has he been able to attend to business matters since his 
accident? A. No. 

****** 

36 Q. Before the accident did he attend to business matters ? A. 
Yes. 

Q. And with regard to business matters since the accident, 
who has taken care of those ? A. Me. 

Q. Beg pardon? A. I have. 

Q. I will ask you whether or not it has had any effect upon your 
financial status. A. Yes. 

Q. Explain that. A. Well, we had a little bit saved up before 
this accident occurred, or we couldn’t have made a go of it, because 
there is insurance and union dues, and household expenses, and outside 
medical care, and taking care of the mother, putting in the coal. Had 

37 we not had some saved up we couldn’t have made a go of it. 

Q. Now, do you know what his income is at this time ? A. It is 
$35.00 a week. 

****** 

CROSS EXAMINATION 
BY MR. BEASLEY: 

Q. Mrs. Reid, I have just a few questions to ask of you: 

Do I understand you to say that Mr. Reid was never ill before 
this accident? A. Mr. Reid had a stomach operation. 

38 Q. When did his stomach illnesses start? A. Doctor Orr 
operated on Mr. Reid in 1948, I believe; ’48 or '49. 

****** 

39 Q. Was that the first time he had stomach trouble? A. No, sir. 

Q. When did it start? A. I don’t know when it started. Doctor 

Orr was his stomach doctor, and our family doctor. I went to Doctor 
Orr. 
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40 Q. As a matter of fact, didn’t he have some difficulty as early 

i 

as 1933? A. I don’t know whether it was *33 or *35. j I don’t remember 
the dates. 

Q. Was he ever under the attendance of Doctor Braden and 
Doctor Cox for treatment? A. Yes. Doctor Cox was the one that 

i 

i 

attended him first. 

Q. And that was some years ago, wasn’t it? A- Yes. 

Q. And he continued to have this stomach trouble—by the way, 
did you know what tie doctors diagnosed his condition to be? A. Just 
ulcerated stomach. 

i 

Q. And that continued with recurring attacks over a period of 
years until finally he went to the hospital in 1948, did it not? A. Well, 
Doctor Orr told him sooner or later the ulcer would have to be cut 
out, and he went in in *48— 

* * * * | * ♦ 

41 Q. Now, did your husband have any other illnesses prior to 

this accident? A. You mean in the hospital? 

Q. Let me put it this way: Did he have any other illnesses or 
injuries requiring hospitilization. A. Yes. 

♦ * * * j * * 

42 Q. Specifically, in 1949 did he have an injury out at Bethesda 
Naval Hospital? 

MR. OFFUTT: Of course I object to that unless it is related to 
this claim here in any way. Five years before; three years before. 

THE COURT: I will permit that. 

BY MR. BEASLEY: 

Q. Would you answer, Mrs. Reid? A. I donU know. 

43 Q. You don’t know whether he did or not? A. I don’t remember 

in *49. ! 

Q. Do you remember Doctor Tobin operating on him as a result 

i 

of an injury that he sustained in 1949? A. I don’t Remember that being 
in *49, though. 
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THE COURT: What is your best recollection? 

THE WITNESS: I can’t remember what year it was. 

THE COURT: All right. 

BY MR. BEASLEY: 

Q. It was before the injury that we are concerned with here, 
though, wasn’t it? A. Yes; I believe so. 

Q. I am sorry; I could barely hear you. A. I believe so. I 
just don’t remember when it was. 

45 Q. Did you and your husband make a claim against Doctor 
Samuel Becker asserting that his condition and these complications, 
and his disability, was the result of Doctor Becker’s failure to treat 
him properly? A. Yes. 

MR. OFFUTT: Just a minute. If Your Honor please, I object 
to that. What has that got to do with this case ? It is not an issue in here 
anywhere. 

THE COURT: It apparently is, sir, according to the statement 
of counsel. 

MR. OFFUTT: Oh, it is? 

THE COURT: That is what I understood Mr. Bird to say. 

MR. OFFUTT: I see, Your Honor. I think that is right. 

THE COURT: All right, sir. 

BY MR. BEASLEY: 

Q. And you and your husband have alleged in that action which 
is now pending that these damages and injuries were caused by Doctor 
Becker, have you not? 

MR. OFFUTT: What accident are you talking about—this accident 
or some other accident? 

MR. BEASLEY: The disability suffered by her husband in conse¬ 
quence of which these loss of services would flow. 

46 MR. OFFUTT: Oh; that is all right. 
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THE WITNESS: Yes. 

BY MR. BEASLEY: 

Q. Your answer is yes? A. Yes. 

4c * * * j # * 

THE COURT: Well, if you want to bring it up you may bring it up. 

Is that a suit in this court, sir ? 

MR. BEASLEY: Number 1224-55, Civil Actio^i number. 

4c 4c 4c 4c ! ♦ 4c 

j 

56 ROBERT PAUL REID j 

was called as a witness by and on behalf of the Plaintiff, * * * 

DIRECT EXAMINATION 
BY MR. OFFUTT: 

4c 4c * 4c | * 4c 

i 

i 

Q. And you are a carpenter by trade ? A. TIjat is right. 

57 Q. How long have you been a carpenter, sir ? A. Well, I have 
had a union card since 1920; about 38 or 40 years; abound that. 

Q. And you were married to Mrs. Ludie Beatrice Reid, the 

| 

plaintiff in this case, some time about 25 years ago; | is that right, or 
30 years ago? A. August the 2nd, 1925. 

Q. And is that your only marriage ? A. That j is the only mar¬ 
riage. 

4c * 4c 4c 4c 4c 

Q. Up until the time — we are inquiring, of cpurse, in this case 
about your suit against the Cramer-Vollmerhausen Company and the 
Fairmont Form Company, Inc., both corporations, of 2601 Connecticut 
Avenue, Northwest, and about an accident which occurred on August 28, 
1952, when you were on the Walter Reed Hospital job and were injured. 
Now, going up to that time, in August—that morning of that acci- 

58 dent—what was your general health just at that time? A. It was 
good, as far as I know. I was working every day, anyway. 

i 

4c 4c * 4c 4c 4c 

i 

Q. How long had you been working prior to that time on that job. 

. 

A. Well, on that job only about six or eight weeks. 


Q. Now, when did you go to work, first go to work on that job? 
Tell us how that came about. A. Well, it was on the first part of July, 

I think it was. Mr. Grondine came by and told me to come out there 
and go to work for him on the Walter Reed Hospital. 

Q. And how long had you known Mr. Grondine? A. Since 1932. 

****** 

Q. And is he also a carpenter? A. That is right. 

Q. Had you worked on any job before with him? A. Yes, indeed. 

Q. What position did he have at that time, if you know. A. O ut 
here on this job he was general carpenter foreman or field superin¬ 
tendent. 

Q. As such did he have charge of the carpenters on the job ? 

A. That is right. 

Q. What company did he work for, according to your knowledge 
and information at that time? A. Cramer-Vollmerhausen, as far as 
I know, Inc. 

****** 

Q. Following that visit by Mr. Grondine to your home, I think 
you said, did you go to the job? A. Yes; I rode out with him to the job 
the morning I went to work. 

Q. And where was the job located? A. At Walter Reed Hospital. 

Q. And what were they doing out there, or what was being done 
on that job? A. *Vell, they were building a new addition to the hospital. 

Q. What? A. A new addition to the hospital, as I understand it. 

****** 

Q. And was it a building on the surface or did it have some 
portion of it below surface ? A. No. It was three stories below ground. 

Q. And what was the height to be above the ground? Three below 
and how much above ? A. Well, I am not sure of that. I didn't get to 

look at the plan, but I think about eight floors above, or something 
like that. 

Q. And did you subsequently go to work on that job? A. I did. 
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63 


Q. Now, when you went to work on that job, tell us just how you 
started to work. Tell us about that. A. Well, Mr. Grondine carried 
me into the timekeeper and had me signed up. 

I 

Q. Now, the timekeeper, was there any indication there of who 
the employer was? A. No. He didn’t say. 

Q. That you worked for? A. He didn’t say. 

Q. Well, did he give you any identification or anything to wear 
or use ? A. He give me a button to wear on the uniform, or your 
overalls, or keep it in sight. 

Q. Who gave you that? A. The timekeeper, akd give me a brass 
check, and said, "Drop this when you go away in the afternoon and pick 
it up before 7:30 or by 7:30 in the morning". 

I 

Q. Now, let’s take this button you say or you indicated up on 
your left lapel there. Would you wear that during th^ day that you 
worked there? A. Had to wear it working or keep in sight, so if the 

timekeeper came through to make a field check he wouldn’t have 

j 

to walk right up and ask you that; he could see what your number was. 

♦ *♦*!** 

Q. Did it have any inscription or anything on the button? A. It 

did. 

. 

Q. What was on it? A. Cramer and Vollmerkausen, Inc. 

I 

Q. That was on the button? A. On the button^ and also the brass. 
****** 

Q. Now, did they have any signs outside the building who the 

j 

building was being constructed by, general contractor ? A. They did. 

Q. What was the name on the outside? A. Cramer-Vollmerhausen, 

Inc. 

I 

Q. And this brass check you would pick up in the morning when 
you would go to work and leave there when you left, what did 
that — did that have anything inscribed or embossed on it? A. Cramer 
and Vollmerhousen, Inc. 

MR. BEASLEY: This is what, if you will forgive the interruption— 
a check, did you say? 

I 

i 
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MR. OFFUTT: I thought he said a brass check. 

THE WITNESS: It is a brass check, a little check with a hole in 
it, so they can hang it up on the board and take it off and issue to the 
men as they go out. 

****** 

Q. Where would you pick that up in the morning when you would 
go to work and leave it in the afternoon, when you would leave ? A. The 

64 timekeeper would issue them out in the morning, and they had a 
slot in the window, you would drop that in there, and in a box in his of¬ 
fice when you left the job at night. 

Q. And were there any signs or anything inside the timekeeper's 
office with the name of the contractor, or anyone else in there ? A. I 
wouldn't say in there, but the sign on the office door was Cramer and 
Vollmerhausen, General Contractor. 

Q. What was the name? A. Cramer Vollmerhausen out on the 

signs out there, but in the office I don't know of a sign. 

****** 

Q. And how large was that sign, sir, approximately? A. Well, 
that sign, I would say was about four by six feet or so. And about four 
foot high. 

****** 

65 Q. Was there any other office around that you had observed in 
connection with that construction job? A. Yes; there was other offices. 

Q. In the building? A. The general office, though, was two 
trailers over on the far side of the job, and it also had Cramer 
Vollmerhausen on it. 

Q. Can you tell us whether or not this button that you were issued 
and given by the timekeeper the morning you went out to go to work 
on the job when Mr. Grondine came by and got you, did you continue 
to wear that every day that you were on the job, or tell us about that, 
the button. A. It is a general practice. You got to wear it while 
you are wo iking. The timekeeper can make a field check by that button, 
he won't have to come up and ask you your number. 
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66 


Q. My question was, did you continue to wear it. A. That is 
right. | 

Q. Every day? A. Every day I was there, yeS. 

Q. Now, the brass check that you have referred to, with the 
name Cramer Vollmerhausen on it, did you continue to wear that 
every day or carry that every day? A. Carry it every day at work. 

Q. The sign you spoke about that was outside the building, can 
you tell us whether or not from your recollection that sign remained 
on that building during the time that you were there ? A. It was. 

Q. Up until the time you were hurt? A. That is right. 

i 

Q. Was the name on it Cramer Vollmerhausen lever changed 

i 

up until the time you were last on the job? A. No. 

Q. The check which you received when you woiild go in and come 
out on each day that you worked, was there ever—caij you tell us whether 
or not the same name, Cramer Vollmerhausen, appeared on it each 
time you received it? A. It did. 

Q. Were you ever at any time during the time you were employed 
on the job up until the time you were hurt told that yoii were employed 
by anybody except Cramer Vollmerhausen Corporation? A. I was not. 

Q. Now, when you were paid on the job—you did get paid, didn’t 
you, sir? A. That is right. 

Q. Now, was there anything on the envelope—what did you get, 
pay envelope, or did they just hand you the money? A* No. They 
had it in an envelope, sealed up. 

Q. Was there anything on the envelope or in the envelope— 

A. The ones that I seen was Cramer and Vollmerhausen, Inc. 

Q. The ones you received? A. Yes, sir. 

Q. Was there ever any other name except Cramer Vollmerhausen 
in your pay checks ? A. There was not. 

Q. Now, coming down to the time you were hurt, now—well, let 
me ask you one thing: Have you worked on other construction jobs of a 
similar type as this? I don’t mean exact building, but similar construc¬ 
tion jobs. A. Well, yes. 
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Q. Now, what kind of work were you doing the day you were in¬ 
jured? A. I was inspecting a form; checking out; getting ready for a 
68 concrete pour. 

Q. Would you explain that a little bit, what you mean by inspecting 
the forms and checking out for concrete? A. Well, getting set up and 
ready for concrete it is general practice to have a man to go over it, 
or a couple of men go over it and look it over to see if they can find 
anything left loose, or a hairpin unnailed that might give way while 
they are pouring the concrete. 

Q. Now, these forms that you were speaking about you were checking, 
what are they made of ? A. Well, the face of them is plywood. They 
are nailed onto 2x4 studding, hooked up by 2x4 whalors. 

Q. All of these things you have referred to—are they wood or 
metal? A. They are wood. 

Q. And where was this particular form, or these forms, that you 
were checking located? A. Well, they was on the west side of the 
interior wall. They was on the retaining wall but I was checking on the 
inside of it when I had the fall. 

Q. Now, with respect to the portion of the building was it below 
ground or above ground? A. Well, it was three stories below ground, 

and that was the first pour we was fixing to make. 

****** 

70 Q. So that you were checking the wooden form into which the 

first pour, or the first portion of the concrete was to be poured? A. Of 
that section, yes. 

Q. Now, would you give the Court and the jury some idea of 
the extent of that particular section, or the size ? Do you understand 
what I mean? A. Well, that section that was ready to pour, I would 
say it was 150 or 200 feet long, that had that section, giving it a check¬ 
out to receive the concrete. 

Q. And about how tall or how high would the section be? A. Well, 
the forms itself was around 20 or 22 feet. The pour itself would be 
about 20 feet; approximately that. 
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Q. And 'when you say the pour itself, you mean 20 feet high? A. 
That is right. 

Q. And the form was about 22 feet high? A. That is right. 

Q. In other words, the pour of concrete would not come up to 
the top, the extreme top of the wooden form? A. It is customary 
in construction to let it stick up a piece and use it for a splash board, 
where the concrete is dumping off a runway, it won’t pour over. 

i 

Q. In other words, if I understand you correctly, this would be 
the form wall outside that I am indicating here, and the concrete pour 
would come up to below the top of the form ? A. That is right. 

Q. Now, you mentioned something about sometjtiing other than— 
did you say tie rod, or what did you say? You mentioned something 
else besides the timber at one time. A. Well, thosej forms has got 

i 

these whalors on either side. They have got those snap ties that go 
through with a button on the end, — a hairpin slips down over that 
to take the slack out between the washer to hold the form. 

i 

Q. Now, what is the function or what is the purpose of the snap 

pins and the rods you were speaking about? A. That holds the 
two forms together. 

Q. Now, what do you mean by two forms ? Can you explain 
that? A. Well, it is a wall there, it might be a 12-i^ch wall or might 
be a 24-inch wall, but you would have that panel and construction either 
side. These snap ties go through there with a hairpin slipped down 
over it, to hold the two walls together. And that snap tie has got a 
washer on there. If it is a 12-inch it has a washer id- inch, and so 

forth, and the form pulls right up against that washer), 

***♦*♦ 

i 

MR. BEASLEY: Mr. Head says that of course 0ach job would 
vary as to the height and length of the wall, but for the purposes of 
showing the plywood face on the inside, the studs immediately sup¬ 
porting that, in a vertical alignment series, and the whalors hori¬ 
zontally backing up the studs, and then the bracing against the wall, 
that this picture is pretty much a picture of a standard construction. 
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THE COURT: Then you haven’t any objection, if that be stated? 

MR. BEASLEY: If that be stated for that purpose only, then I 
have no objection to that photograph. 

THE COURT: So we won’t have any question about it, why don’t 
we just get the reporter to state what is the understanding with reference 

to this, which is marked, Mr. Clerk, Plaintiffs Exhibit number 1? 

****** 

79 MR. OFFUTT: Do you want to use your picture, too? 

MR. BEASLEY: You can if you wish. This is an earlier photo¬ 
graph of the same job. 

THE COURT: Mark that plaintiffs exhibit number 2 for identi¬ 
fication. 

(Plaintiffs Exhibit Number 2 was marked 
for identification.) 

(Open Court:) 

THE COURT: Ladies and gentlemen, there is a photograph here 
which has been marked Plaintiffs Exhibit Number 1 for identification, 
which is coming before you with certain understanding between counsel, 
and so that the record be clear, I am going to ask the reporter to read 
what the stipulation was with reference to this picture. 

Before he doeslhat, however, 1 will merely state to you that this 

80 doesn’t represent the particular job that is put before you as in¬ 
dicating what the witness has said about these various pieces of equip¬ 
ment. 

But he will read it and this is what will control you. 

(Mr. Beasley’s statement was read to the jury:) 

THE COURT: And that is the purpose which is being made of the 
photograph only. 

MR. OFFUTT: Yes, sir. 

THE COURT: All right, sir. 

****** 


THE COURT: Let’s deal first with Number 1; with the stipulation 
made and read to the jury, I understand there is no objection to Plain- 
tiffs Exhibit Number 1. 



THE COURT: That is correct, Mr. Offutt? 


MR. OFFUTT: Yes, Your Honor. 

THE COURT: It will be received. 

(Plaintiff’s Exhibit Number 1 was received 
in evidence.) 

« 

* * * * 4c * 

BY MR. OFFUTT: 


Q. Now, this exhibit I am showing to you now, Plaintiffs Exhibit 
Number 1, a photograph, is that the same kind of a wall, — I mean 
similar type of a wall that you were inspecting at thp time ? A. Well, 
it is something almost similar to it, yes. The same construction, I 
mean. 

Q. That is what I mean, the same type of construction. A. That 
is right. 

♦ 4c 4c * * 4c 


MR. OFFUTT: Your Honor, I have agreed th£.t Mr. Beasley 

i 

may make a statement, and he has offered to let me use the picture 
which he has and he will explain about it. 

THE COURT: All right, sir. | 

MR. BEASLEY: If Your Honor please, as stated to you at the 
bench, and for the benefit of the jury, I should like io say that we were 
unable to find any photograph of this job as at the date of this acci¬ 
dent to Mr. Reid. 

.... 

From the Army Corps of Engineers we found 4 photograph taken 

I 

in July of this particular job, showing conditions at a slightly earlier 
stage in the progress of the construction, and I have offered Mr. Offutt 
the use of this if he wishes to use it, and I believe tliat is what has 
been marked at the bench as Plaintiffs Exhibit Number 2 for identifica- 

i 


tion. 



THE COURT: That is correct. 

MR. OFFUTT: Yes, sir. 

Now, I might just pass this around, Your Honor, to the jury. 

THE COURT: Yes, indeed. 

MR. OFFUTT: And I might show it to this gentlemen. 

w- 

THE COURT: That is before you got on the job, isn’t it, Mr. 

Reid? 

THE WITNESS: Yes. But the background, and all, looks familiar. 
THE COURT: All right, sir. 

BY MR. OFFUTT: 

Q. Can you see the tim&eeper’s house you were referring to, 
as one of those houses back there? A. Yes. That is it, right there, 
with the sign on it. 

* * * * * * 

THE COURT: Take your finger and show it to the jury. 

THE WITNESS: This is the timekeeper shack and that sign there— 
****** 

THE WITNESS: That is the timekeeper’s office, right in there. 

The sign is here. 

MR. OFFUTT: We will put a pencil mark on it. 

MR. BEASLEY: Let’s stand and show the jury that he is pointing 
to this picture right where my finger is. 

I assume that the picture will go to the jury, and as long as they 
fix the point where my finger is— 

THE COURT: Yes, sir. 

MR. OFFUTT: And I marked a little light pencil cross mark on 
that there. 

THE COURT: All right, sir. 

That is the timekeeper's office as testified to by the witness. 

MR. BEASLEY: Just under where I am holding my finger at this 

time. 

MR. OFFUTT: Also may we say he indicated the place where the 
sign is on the building, too? 
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MR. BEASLEY: Yes, sir. 

MR. OFFUTT: Now can I pass that around to the jury? 

THE COURT: Yes. 

(Passed to the jury.) 

THE COURT: Now, I understand you want that introduced and 
there is no objection, with the stipulation made. 

85 MR. BEASLEY: No objection. 

MR. OFFUTT: And can I pass this around and he can explain 
this later, Plaintiffs 1? 

THE COURT: Yes, sir. 

(Passed to jury.) 

BY MR. OFFUTT: 

Q. Now, Mr. Reid, would you step down here Just a moment— 

I think if you will step right about here, all the jury qan see. 

(Witness stepped to front of jury box.) 

BY MR. OFFUTT: I 

Q. Now, if you will just stand a little to the sidle so all of them 
over there can see you—can you see this all right now, so that you can 

i 

answer my questions? A. Yes, sir. 

i 

Q. Will you indicate what the whalors are? You can use this pen 
but don't press the top because the ink will come out. A. The whalors 

I 

are these two-by-fours nailed together. 

Q. Where is it? A. That is the whalor here ip this line. 

THE COURT: Mr. Offutt, the reporter isn't getting it. 

86 MR. OFFUTT: All right, sir. 

BY MR. OFFUTT: 

Q. Now, would you stand just a little bit? Repeat that, please. 
A. These are the whalors, here. j 

Q. You are indicating the boards that run acrosss— A. 2x4s 
nailed together. 

■ 

Q. You are indicating the boards that run across from left to 
right that are closing together there ? A. That is right. 
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Q. And now these vertical boards that run up and down here, 
what do you call those ? A. That is studs. 

Q. And whalors -- w-h-a-l-o-r-s? A. Yes. 

Q. Now, the whalors that you indicated, they are two sets of 
boards there running across from the left to the right-hand side of the 
picture; is that right? A. Right. 

Q. About how far apart are those whalors ? A. Well, depend 

t 

on the width of the wall, but a 12-inch wall or 14; about 2 foot center. 

Q. Now, in this particular job, about how far—A. 2 foot center. 
That job, I don't know really what this is. 

87 Q. Now let's you and I try to stop talking while each of us are 
talking. A. I am sorry. 

Q. That is all right. Now, do you call each one of those boards 
a whalor ? A. It is known as a whalor. 

Q. That is, the two together are known as a whalor ? A. That is 

right. 

Q. Now, the two feet that you are talking about is the distance 
between these whalors and the whalors here; is that right ? A. Center 
to center, yes. 

Q. Now, where are the pins that you mentioned ? Did you say 
pins? A. I said the hairpins. That is these black dots in here. You 
can see it there on the form. Each one of them is a hairpin; it is 
over a button on this snap-like. 

Q. Now, the hairpin that you referred to, is that little black 
mark as you look at it on the picture that runs from the top of the 
whalor to the bottom of the whalor ? Is that right ? A. That is right; 

88 that is a hairpin. 

Q. Now, did you say tie rod? A. Tie rod or snap ties. It has 
got a button on them, and we refer to it as snap ties. 

Q. Now, is that like a bolt, sort of ? A. Well, tie rods — you 
got a bolt and you got screws that screw down on that. But a snap tie 
just has that condition there with the hair pin that comes up. 
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Q. And this one that you were working on — the job you were 
working at had — A. Had snap ties. 

Q. Now, the snap tie, is that the metal piece that runs from the 
outside of the whalor in toward the inside? A. Yes. 

Q. About how long were those snap ties ? A. Well, this particular 
one is a 12-inch—it is a 12-inch wall. It has a waslier on that snap 
tie, from the face of the plywood on this wall to the face of the plywood 
on the other wall, and that button comes all the way through and you 
might have two to six-footer or 2x4 and have a shank on there for 2x4 
and receive a 2x4, and this snap tie, and the hairpin pulls that slack 

I 

out against the washer. 

i 

Q. And inside this wall that is visible here, there is another 
wall farther in. Is that what you are talking about ? A. It is on the 
other side. It is on the one side. 

I 

89 Q. And this piece of metal that you call the snhp tie runs from 

outside the whalors here where they can be seen with that hairpin, 
and they are both metal, aren't they ? A. That is right. 

Q. To the inside wall, and it is secured to hold the two walls 
together. Is that the reason it is done ? A. That is right. 

i 

* * * ♦ j * * 

j 

(The witness resumed the stapd) 

BY MR. OFFUTT: 

Q. Now, did you at the instance of Mr. Bird make a miniature 
to demonstrate exactly how this wall was in the section ? Is that what 
you have made here ? A. Something similar of it, yes. 

Q. Did you make that yourself ? A. That is right. 

Q. Could you use that to explain that a little better than you 
could by the picture ? A. I think I could, yes. You <|ould see what 
I was talking about more. 

THE COURT: Suppose you show it to Mr. Beasley, and we may 
accelerate it some. 

MR. OFFUTT: This was in your possession completely until 

i 


90 
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you brought it down to our office the day the trial started; is that right, 
sir? 

THE WITNESS: That is right. 

THE COURT: You may look at it and see if there is any objection 

to it. 

MR. BEASLEY: Bring it right over here. 

MR. OFFUTT: Yes, sir. 

(Whereupon, counsel had a side bar conference concerning the 
miniature.) 

MR. BEASLEY: No objection to this, Your Honor. 

THE COURT: All right, sir. 

MR. BEASLEY: As I understand, it is only part of a wall. 

THE COURT: You will understand, ladies and gentlemen, counsel 
have agreed that this is not the wall, of course, and this is only a repre¬ 
sentation of part of the wall. Is that correct? 

MR. BEASLEY: A typical section, as I understand, will be iden¬ 
tified. 

THE COURT: All right. * * * 
****** 

91 MR. OFFUTT: Maybe we can step down here so the jury can see 

it. 

THE COURT: Any way that will be practicable. 

MR. OFFUTT: I think, Your Honor, we can step to the end here 

i 

and Your Honor can see, too. 

THE COURT: Any way at all, sir. 

BY MR. OFFUTT: 

Q. Now, where are the whalors on here, sir ? A. That is what 
is known as a whalor, here. - 

Q. And you are indicating those two sets of boards running from 
left to right ? A. That marked 2x4 represents the whalor. 

Q. Was that the size of the whalors on this job? A. 2x4s, yes. 

Q. And you have marked it 2x4 on the top ? A. That is right. 



Q. Now, what is this which I am now indicating ? A. That is a 
snap tie. That represents a snap tie. 

Q. And that is that metal rod that appears— A. All the way 
through the wall, regardless of how thick it is. It might be six inches 
or might be two foot. 

****** 

Q. This little piece of metal I am indicating hejre is over the 
top of this little rod. What does that represent? A. The hairpin. 

Q. Now, that hair pin, how does that — there is no head on this ? 
A. On the snap tie you have got a button on there that} hooks over that 
button. 

Q. You mean that there is a large—like a head or a button— 
on the end of that snap tie which is part of the snap tie ? A. That is 
right. 

Q. On the side here you have a screw head. Is [that what you 
mean a button or head of some kind ? 

MR. BEASLEY: By tT here", do you mean the b^ck side ? 

MR. OFFUTT: Yes; on the back side. 

THE WITNESS: It would be out here on this end, but that hasn’t 
got it on. That is screwed on. Toggle. 

BY MR. OFFUTT: 

Q. What did you call this, again ? I am sorry. A. I say these 
I have here are toggle bolts. 

i 

Q. What does this represent ? A. The hairpin^ 

Q. Now, that hairpin—how is that used in connection with the tie 
rod? A. Well, it has got a slot in here. It is thinne^r down here and 
it is thick up here. It slips over this button that is op there and goes 
down and takes the slack out between this 2x4 and this washer that is 
on this snap tie; it fits against the plywood or sheathing, or whatever 

j 

you are using. .*■ 

Q. It slips over the tie rod like you have indicated with your 
finger ? A. That is right. 


i 
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Q. Now, how would it take the slack out ? How would that take 
place ? A. Well, if there is any slack behind this whalor and this stud 
or between here and this washer, this being larger here, as it goes 
down, it is thin ner on the point, and as it goes down it will take up 
the slack. 

Q. How would it do that? A. Drive it with a hammer. 

Q. And were you checking that, too, when you went up there ? 

A. To see if it was tight, and seeing that — and ^ou put a nail in here. 
You have got a hole in it, to keep the vibrator in pouring concrete from 

94 shaking it loose and falling out. You check it there. 

Q. There is a nail in that hairpin that went completely through, 
a hole in the hairpin. Is that right? A. Yes; a hole in the hairpin. 

Q. And you put the nail through the hole and into the two-by-four 
whalor; is that right ? A. After you got it tight, to keep it from shaking 
loose from vibration. 

Q. That is after you would knock the hairpin down, to tighten 
and take up the slack, you would put the nail in and drive it through 
into the 2x4 to hold the hairpin in position ? A. That is right. 

Q. Now, then, what is this which I am now indicating, to repre¬ 
sent? A. That is a 2x4 scab on there. It holds these two whalors 
together. 

Q. You mean where they come end to end, the two whalors— 

A. They butt together where I have got that marie, and that would be a 
joint, and that scab would reinforce these two timbers to keep them 
pushing out. 

Q. What is the scab made of ? A. 2x4. It is 2x4 whalors; 

95 then you use 2x4 scabs. If it is 2x6 whalors, you use 2x6 scabs. 
That happened to be 2x4s out there. 

Q. vVhat is the length of the scabs ? A. Three foot or longer. 

You don’t really cut them to the whalor all the time. It must be 3 foot 
in order to get enough nails on either end to hold it. 

Q. How many nails would you put on the end? A. Not under three 

1 

nails. According to the thickness of the wall, anywhere from 3 to 6. 
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Q. How would the nails be driven into the scabbing? A. Faced 
over here, and split, to try to keep them out of the same grain of the 
timber. 

Q. And how would you do that ? A. Drive them in with a ham¬ 
mer. 

Q. But I mean, in any position? In a line or in any particular 
line ? A. It would be zigzagged. 

Q. Now, have you driven nails in here in the same way that is 
the practice ? A. Yes, sir: 

Q. Now, I noticed these nails are not all the way down. In the 
job when you drive them in, you knock the nails all the way down ? 

A. In some jobs you use double-headed nails, got a head sticking 
up like that, where you can get ahold of it with a wrecking bar. The 

* j 

practice is to leave the head of the nail stick up a littjLe so if you go to 
it, you won’t tear the timer apart when you pull the nail out. If it is 
not a double-headed nail, or a common nail, you leave it stick up so 
you can get a-hold of it with a wrecking bar. 

Q. Well, this nail — how long a nail did you u^e; what did you 
use ? A. General practice is to use 20-pound spikers, about three 
and a half inches long. 

Q. And how thick would that nail be, or spike ? A. Probably 
right at a quarter of an inch, or twentieth. 

Q. And with respect to the whalors, how far would you drive 

I 

those ’’twenty" spikes into the whalors ? A. Drive thiem down enough 
to let them stick out to where you can get to them. You drive them 
on down in there. 

.. 

Q. On down into the whalors ? A. When these are together, that 

i 

is over three inches thick, and you use two-by-four up here, it is these 


2x4s you drive it into. 

Q. And they would go through the scab into the 2x4 whalor; is 
that right, sir? A. That is right. 

Q. Now, you said not less than three of these spikes. Do you 
mean three in the whole scab ? A. Either end. 
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Q. What do you mean, either end ? Do you mean both ends ? 

A. Both ends. 

Q. So that you would have three in this end and three in that 
end? A. That is right. 

Q. Just as you have indicated here ? A. Yes, sir. 

Q. Now, the distance that you referred to as two feet between 
is the distance between these whalors here; is that right? A. From 
center to center on these two tie rods. 

Q. From the center of each tie rod? A. Yes, sir. 

i 

Q. How much space would you have between the whalors ? A. Just 

after you get that through, it is just about three-eighths of an inch. 

* * * * • * * 

(The witness returned to the stand.) 

. THE COURT: With the statement made, I understand there is no 
objection to this being received in evidence. Is that correct, sir? 

MR. BEASLEY: As an illustration of the type of construction as 
to whalors and studs, there is none, no, sir. 

THE COURT: You will understand that, ladies and gentlemen, 
and it will be received. 

(Plaintiff's exhibit number 3 was marked 
for identification and received in evidence.) 

BY MR. OFFUTT: 

Q. Now, Mr. Reid, I believe you said you were wo rising on the 
day of this accident checking this form; is that right, sir? A. That 
is right. 

Q. Now, when did you first begin to check the form? A. The 
morning of August the 27th, of 1952. 

Q. Had you worked on the building of the form itself? A. I 
had not. 

Q. Had you had anything to do in connection with that form up 
to the time on August 27th, when you first began to check the form? 

A. No, sir. 
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99 Q. Now, in connection with those scabs, is that scabbing put on 
every joint ? Is that the practice ? A. That is right] 

Q. And in the same manner that you have described here to the 
jury, to the Court and jury? A. That is correct. 

Q. How long did you work on the 27th on this checking job ? A. Full 

i 

eight hours. 

Q. And that was beginning at what time and leaving at what time ? 

I 

A. Started at 7:30 and off at 4:00. 

Q. And was that the usual hours ? A. That is right. 

Q. And you had been working since you began there in July, I 
believe you said. A. That is right. 

Q. Was anyone working with you in connection with this checking 
that you were doing ? A. One helper. 

Q. What was his name? A. Well, it was Jes$e, but I never have 
found out his other name. I don’t know. But they referred to him as 

100 Jesse. The labor foreman assigned him to me to help check out 
this form, to bring material or move my tools along.j 

Q. Now, when you say the labor foreman, do you know what his 
name was ? A. Horace Scott. 

****** 

. 

Q. Now, was Mr. Scott a white or colored majt ? A. He was a 
colored labor foreman. 

Q. And the helper tha you had that you knew by| the name of Jesse, 
was he a colored or white laborer? A. He was colored. 

Q. Did you know any other name other than Jesfse? A. No. I 
have not found it out. I don't know his name. 

Q. Now, this Mr. Scott, the colored labor foreman you referred 
to, did he have an office there, if you know, and if so, where was it ? 

A. No. Just in with the timekeepers and all, where they left their 

i 

101 lunch boxes and so forth. 

Q. And that is the same building you previously identified on 
this photograph? A. In that timekeeper's shack; yes; sir. 
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Q. That had the Cramer-Vollmerhausen sign on it? A. Yes, 

sir. 

Q. Now, what time did you go to work on the 28th? A. 7:30. 

Q. Now, what time did this accident happen ? A. I will say 
around 9:30. 

Q. Now, *as the helper, Jesse, working with you at that time ? 

A. He was there with me, yes. 

Q. What were his duties in connection with this operation ? A. 
Well, if I needed any material brought down, he would give me a hand 
with it. That is what he was assigned to do, bring the material down 
from the mill or the stockpile or wherever he would have to get it. 
Braces, and so forth, if I needed any. 

Q. Try to keep your voice up. A. Okay. 

Q. Now, what tools did you have on you at the time you started 
the job ? How would you carry the tools ? A. What I had up with me 
102 when I fell or— 

Q. No. How did you carry your tools with you on the job ? 

A. Well, 1 had a hand box with tools in it. 

Q. Now, in connection with this checking job you were doing, 
what would you check on it? A. Anything that 1 found loose. Mostly, 
though, those hairpins or braces, braces that ties it in, — bank braces 
they call it. 

Q. And if you found one loose or something wrong with it, what 
would you do? A. I would fix it. 

Q. Was there any practice in connection with this type of checking 
that you were doing, with respect to whether they would ever use the 
same man who originally made the form, or men ? If so, tell us. 

A. Not necessarily, no. 

Q. Sir ? A. Not necessarily. They generally had someone to 
check it that didn't work on it. They would take and make a better 
check of it maybe. 

Q. They didn't make the same man generally who did the work 
check his own work? A. Not all the time. 
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103 Q. Now, tell us what happened when you were hurt. Tell us 

about what you were doing and tell us how it happened. A. Well, I 
was climbing up on this wall looking for loose hairpins or anything, 
and I reached up to pull myself up, when I got a-hold of that loose 
scab. 

I 

Q. Got ahold of what? A. When I got ahold ^f this loose scab 
and had the fall from it. 

Q. And what happened ? A. Well, I — 

4c 4c 4c * * 4c 

THE COURT: * * * j 

And you said that you got hold of this loose scab, sir ? 

THE WITNESS: That is right. 

BY MR. OFFUTT: j 

Q. Go ahead from there. A. And 1 reached up to get ahold of 

that; well, that scab pulled. It wasn't nailed and it thro wed me to my 

i 

right like that, and I ended up on them timbers down there and across 
my back. 

Q. Keep your hand down and don't be worried about keeping 
your voice too loud. We would rather have it too loud than not hear 
you. A. Okay, sir. 

Q. And you fell down on what ? A. I landed ojn some timbers 
that were down there. 

Q. And where did you land? A. Down on the j ground on these 

timbers that were out there for braces, future bracks, if we needed 

i 

them. Some 4x4s. 

Q. And did you strike anything else, to your knowledge, when 
you fell ? A. As I came off of there, there was a 2x4 stake caught 
under the back of my right leg. 

Q. Where was that 2x4 stake ? A. Well, it was back about 10 
or 12 feet from the wall, holding the brace that was holding the wall. 

105 Q. And was it connected or secured in any way? A. It was 

. 

driven in the ground. 


105 
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Q. And what part of your leg did you say hit ? A. The back of my 
knee here. Right under the back of my knee. 

Q. And what part of the stake did your leg strike ? A. The top 
part of the stake. 

Q. And would you step around just a moment and show the jury 
where it struck? A. Show the leg? 

Q. You had better step out here so they can see you. 

(Stepped down). 

****** 

MR. OFFUTT: Just indicate the portion of your leg. 

THE WITNESS: Caught right under there. 

BY MR. OFFUTT: 

Q. Indicate it again, because I don’t think all of these people saw 
it. 

THE COURT: Did you all see it ? 

They have seen it. 

MR. OFFUTT: May the record show he is indicating the back 
part of his leg just in the area of where the bend is in the knee ? Is 
that right? 

MR. BEASLEY: The right knee. 

THE WITNESS: The right knee. 

THE COURT: Yes, sir. 

You may come back, Mr. Reid. 

(The witness returned to the witness stand.) 

BY MR. OFFUTT: 

Q. How far was that stake sticking up out of the ground ? A. I 
would say approximately two feet. 

Q. And those boards, or the board—did you say boards you fell 

on? 

THE COURT: Timbers he said. 

THE WITNESS: 4x4 timbers. 

BY MR. OFFUTT: 
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Q. What did you mean by timbers ? Or 2x4 ? Did you say 2x4 ? 
A. 4x4. 

Q. And can you give the court and jury some idea of the size of 
those other than the dimensions what you have just given us? A. Well, 
they dress down at 3-5/8ths. It would be about that distance between 
my fingers here. 4x4s dressed down, it would be 3-&/8ths timbers; 

3-5/8th by 3-5/8ths. We use them for bank braces. 

****** 

107 Q. Will you tell us whether or not there was anything that you 
could do to prevent your fall after you had caught hoik of this scabbing? 

108 A. I grabbed at everything I could coming down. That 2x4 scab, 
I was holding onto, it came down with me. And I think I got a-hold 

of my brace, but it didn’t hold me, and hung my wristwatch on part of 

I 

Q. When did you learn that it was un-fastened? A. Soon as I 
grabbed a-hold of it. 

Q. What is that? A. When I grabbed a-hold of it and it let go. 

Q. Was there anything that indicated to you that it was un- 

| 

fastened, that you observed before you took hold of iti and it pulled 
loose ? A. No; there was not. If there had I wouldn’t have got a-hold 
of it. 

Q. Were there any nails or anything in that board ? A. No, 
there wasn f t. 

Q. When I say board, I mean that scabbing. A. 2x4 scabbing. 
No. 

Q. Were there any holes in it where any nails had been driven in 
it ? A. I am positive of that. May I continue a little further ? 

Q. Sir? 

THE COURT: You will say yes or no. j 

THE WITNESS: Okay. Thank you. 

109 THE COURT: I didn’t hear you. Did he answer it, Mr. Offutt? 
MR. OFFUTT: Sir? 

THE COURT: I don’t know if he answered it or not. 
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MR. BEASLEY: If he did I didn’t get it. 

MR. OFFUTT: I am not sure. Your Honor. 

THE COURT: Were there any holes in it, was the question. 

THE WITNESS: No. 

THE COURT: All right. No holes. 

* * * * * * 

BY MR. OFFUTT: 

Q. Were there any nail prints or anything to indicate in that 
board that a nail had ever been driven in or not ? A. There was not. 

Q. Now, if there had been these 20 spikes that you have ;referred 
to, driven into that board, that scabbing, to fasten it, would it have left 
a mark of any kind in the scabbing ? A. Sure. 

Q. In your checking did I understand you that you were checking 

110 to make sure that everything was securely fastened ? A. That 
was the purpose of it, yes. 

Q. Had you found any scabbing loose with no nails loose in it 
at all, up to that time you fell ? A. Not a scab, no. 

Q. Do you yourself know how that piece of scabbing that you 
took hold of, which was un-fastened with no nails in it, got to be in 

that position at the joints of the whalors ? 

****** 

A. No. I do not. * * * 

Q. But you don’t know? A. No, I don’t know. 

* * * * * * 

Q. Now, you have indicated on this model you have here, which 
is in evidence as Plaintiff’s number 3, and you have indicated on the 
photograph which I believe was Number 1. Now, where was the scabbing 
that was loose with respect to the place where the whalors came together? 

111 In other words, was it in its proper place? A. It was laying over 
die joint; yes, sir. 

Q. Now tell us what happened to you. You have described that 
you fell on your—did you say on your back on these boards? A. Across 
the back and this side; yes, sir. 

lBt,I : II 



49 


****** 

THE WITNESS: Well, I struck these timbers, as I said, and it 

knocked the wind out of me to some extent, but my colored helper, 

j 

he came over, run over as I fell, and I told him, I saifi, "Go around 
and find Mr. Grondine and tell him I have had a fall, and bring him 

112 around here”. j 

But the reason I know there was no nails in that jscab, he picked 
up my wrist watch and handed it to me, and helped mq out of the column 

I landed up in, and he went around there and brought ijilr. Grondine in. 
****** 

MR. BEASLEY: * * * Did you say he brought j him ? 

THE WITNESS: Yes. He came around with the colored laborer, 
when he came back, Mr. Grondine. Charlie Hancock came around. 

j 

BY MR. OFFUTT: 

Q. You said you went around to pick up what? You found your 

I 

wristwatch was broken. A. I said as I crawled out of that hole with the 
assistance of my helper, he picked up my wristwatch and handed it to 
me, but this scab was laying near there. I started to! tell this a while 
ago when you asked why I knew there was no nails, no nails in it. 

« I 

113 Q. Explain why you knew there was no nails in the scab. A. Well, 
I taken a look at it. That scab came down with me asj I fell and I taken 

a look at it to see why it pulled loose, and there wasn't no nails in 
it. It wasn't nailed. 

Q. And the scabbing that came down when you fell, was that the 
same piece that you looked at? A. That is the same place I grabbed 
on. I had it in my hand part of the way down, I remember. But it 

i 

happened so quick, when I left go of it, and I hit that stake. 

Q. Was your watch running before you fell ? A. Yes, indeed. 

Q. And what time did the watch say after it feljl ? A. I couldn't 

tell. It snatched all the hands off of it. It tore the watch up. 

* * * * * * 

Q. All right. Tell what happened. A. That leg there, where 
it hung on that 2x4 and across my back and across this upper back 

I 

I 

i 



here, and I was spitting up blood as I crawled out of the hole. 

Q. Then what happened to you ? A. Well, Mr. Grondine came 
around and says, fT Do you want me to get a stretcher to carry you out 
of the hole ?” And I says, ’’No. I don’t think so. ” He said, ”We are 
going to send you down to the compensation clinic.” And I told him I 
thought—he said ”Go up to Mr. Augenbright’s office and we will pick 
you up there, the timekeeper will bring your car around. ” 

So I told him I thought I could make it on my own power up to 
Mr. Augenbright's office, which I did. 

Q. Who is Mr. Augenbright ? A. He was general superin¬ 
tendent. 

Q. That is, general superintendent of the whole job? A. That is 

right. 

Q. And where was his office ? A. Well, it was across from that 
schack I marked on the opposite corner. Two trailers over there that 
they used as his office. 

Q. And did you go to Mr. Augenbright's office? A. I did. 

Q. Tell us what happened from then on. A. I went in Mr. 
Augenbright’s office and he had a secretary start to make out a report, 
and about the time they got started on it, Tommy come around, the 
timekeeper, and said he was ready to carry me down to the doctor. Mr. 
Augenbright said, ”Go ahead down there and get yourself fixed up, and 
we will complete the report later. ” 

So, the timekeeper carried me down to Doctor Becker's office. 

Q. And how did you get down to his office ? A. The timekeeper 
carried me down in his car. 

Q. The timekeeper—what was his full name ? A. Tommy Falque, 
or something. I don’t know whether I say it right or not, but it is 
something like that — Falque. 

Q. Farquer, or something like that? A. Farque. 

Q. And did you say Mr. Augenbright was there at the time ? A. In 
his office; yes. 

Q. And spoke to you ? A. He taken a look at my leg there. 
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Q. His name is spelled Argenbright;is that about right? 
A. I think that is the way it is spelled. I am not positive. 

Q. Tell us what happened after you got down io the doctor's 
office. A. Well, we drove up in front of the clinic.; 

Q. Where was that located, do you know? A. It was out on 
16th Street. 

116 Q. Was it out near Walter Reed? A. It was about two or there 

blocks from there, I think. It was the first time I hpd been there, 
and I haven't been since, but it wasn't too far from the job. 

Q. Tell us what happened when you got there, j A. Well, Tommy 
assisted me into the lobby. Doctor Becker were in the lobby as we went 
in. 

Q. Doctor who? A. Doctor Becker. 

Q. Is that Doctor Samuel Becker ? A. I found out since then it 
was Samuel Becker. At that time they just called him Doctor Becker. 

i 

I didn't know his name. 

Q. Well, tell us what happened. You say he was in the lobby. 

A. He was in the lobby using the telephone. j 

Q. Tell us what happened. Tell us the whole filing. A. And he 
says "What you got there, Tommy?" 

He said, "Well, I have Mr. Reid here. He has had an accident 
and I think he has hurt himself pretty bad. " 

* * * * j * * 

- i 

121 THE COURT: What I am understanding from li^r. Beasley is that 

this man was sent to this recognized doctor of the Compensation Board, 
by his employer. Maybe I am assuming "his employer", but let me 
just say that. 

MR. BEASLEY: One or the other certainly was the employer. 

THE COURT: So let's assume he was sent by the employer. 

i 

Now, does that make himliabe for anything done by the doctor 
in the absence of a showing that this was not a competent doctor, or 
that he should have known he wasn't a competent doctor ? 
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MR. OFFUTT: Well, at this point we are not trying to do that, 
and that may not even show up, but he is the doctor he first went to. 
He will show what he found was wrong with him. 

THE COURT: But what I am trying to find out, Mr. Offutt, is, 
122 I assume that you hope to show some negligence on the part of 

this doctor. 


MR. OFFUTT: Yes, sir. 

THE COURT: Query: Does the sending of a person to a doctor 
who is a licensed doctor, who is on a regular list of a compensation 
bureau, in the absence of a showing of knowledge, make for liability 
on the part of the person who sends ? 

MR. OFFUTT: I am not able to answer that right now. 

THE COURT: You think it over during lunch. I don T t know the 
answer, either. Because I would have a serious doubt in my mind if it 
would be. 

* * * * * * 

126 (Bench Conference:) 

♦ * * * * * 


153 

♦ * * 


(Open Court:) 

* * * 


THE COURT: As a result of the conference at the bench, ladies 
and gentlemen, it has been stipulated, subject to correction by either 
side, this: 

That the husband, Mr. Reid, was admitted to the Sibley Hospital 
at 12:25, August 29, 1952, and that he was discharged therefrom 1:30 
August 30, 1952, and that there was no treatment, nor were there any 
154 X-rays; 

That the two doctors in attendance were Doctor Orr and Doctor 
Becker. 

Is that accurate, gentlemen ? 

< MR. BEASLEY: That is correct, as I understand it. 

THE COURT: Is that correct? 

MR. OFFUTT: Yes, sir. 
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THE COURT: The second stipulation was that tie husband, Mr. 

Reid, did enter Doctors Hospital on December 23, 1952, and was 
discharged January 6, 1953. He re-entered Doctors Hospital September 12, 
1954, and was discharged at that time October 8, 1954, and that as of the 
second entry that there was an operation upon his bach and a cast was ap- 

i 

plied. He re-entered for the third time—or the second re-entry, I 
guess, would be more accurate—April 14, 1955, and was discharged 
April 28, 1955, and there was an operation upon his leg at that time. 

Now, is that an accurate statement, gentlemen ? 

MR. BIRD: It is satisfactory; yes, Your Honor.j 

THE COURT: Is that correct? ! 

MR. BEASLEY; That is my understanding; yes, sir. 

♦ * * * *| * 

156 BY MR. OFFUTT: . j 

Q. When you got into Doctor Becker’s office and got into the 
lobby, tell us what happened. A. WeU, the timekeeper walked in there 
with me, and Doctor Becker was talking on the phone. He turned 
around and said, f Tommy, what have you got there ?” He said, T have 
got Mr. Reid. He has had a fall and I think he has hurt himself bad. 

I would like for you to check him over. ft | 

And Doctor Becker replied, "Well, I have got S(jme good horses 
running this day. You caught me at a bad time. The deadline is just 
about to get me. Just as soon as I get in these, I will be with them". 

157 Q. What was he doing at the time ? A. He was placing some bets 
on horses, he said. That is what I overheard of the conversation. 

Q. I mean, was he— A. He was talking on the telephone. 

Q. All right. So, what happened then ? A. WeU, ten or fifteen 
minutes he turned around, "Okay. I will take a look at you now." 

i 

And he carried me in a little anteroom. 

Q. Let me stop you there. A. Yes, sir. 

Q. Now, while you were waiting for him to complete his conversa¬ 
tion, where did you stay ? A. Where did I stay ? 

Q. Yes. Where were you ? A. I was standing there in the lobby. 
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Q. And could you hear him, or did he continue the conversation on 
the telephone ? A. That is right. 

Q. And you could hear him talking to someone on the other end 
of the wire ? A. I could not hear the other end of the wire; no, I could 
hear him — 

MR. BEASLEY: Your Honor, I just want to say that I didn T t in- 

158 terrupt to get a complete narrative, but I think it should be under¬ 
stood Doctor Becker is not a party to this case. 

THE COURT: You do so understand, ladies and gentlemen. 

Doctor Becker is not a party. 

♦ * * * * * 

BY MR. OFFUTT: 

Q. And during the time that you were waiting for him that time, 
did anyone in that office — did a nurse or anybody else attempt to help 
you in any way? A. No. I didn’t see no one with him. 

Q. Did anyone help you; that is all I asked you. A. No, sir. 

Q. After he had completed his conversation, what happened then? 
A. He says, "Okay; come in here and I will take a look at you". 

He carried me in a little anteroom there, that had a cot or bed 

in it. 

Q. Tell us what happened. A. And he asked me, he says, "Well, 
where have you hurt yourself?" And I showed him the place on my leg, 
and my back and here in the upper part of my back, and I was spitting 

159 up blood. He said, "Well, take off your overalls", he says, 

"and strip to the waist." And he assisted me in taking off the overalls 
and stripping to the waist, and put me on this bed and turned a little 
lamp about that large on my back. 

Q. Why didn't you take the overalls off yourself? A. He gave me 
a hand. 

Q. I said, why didn't you take them off yourself. A. Well, I 
was pretty shaken and he was giving me a hand with it. 

Q. Then after he took the overalls off, what happened then, 
what did he do ? A. Well, he had me to lay down on this cot on my face 
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and he turned this lamp on my back. And he went out. 

Q. What about the bleeding ? Did he do anything for that before 
he went out ? A. Yes. Before he went out he said, tT Maybe you knocked 
a tooth out, the reason you are bleeding”, and I said, j "No; that is im¬ 
possible, Doctor. I have a plate." 

Q. Got what? A. I have plates. He couldn’t have knocked them 

out. 

Q. You mean false dentures ? A. That is right. 

Q. All right. A. And he give me some Kleenex there, and there 

160 was alittle metal can there. He says, ff Use these and throw it in 
that to catch the blood in." 

Q. Was the bleeding still going on while he wad talking to you 
there? A. Yes, indeed. 

Q. Now, did he look in your mouth in any way ? A. Not at that 
time. He did before I left there. 

Q. Now, what about the leg that you struck on the stake ? Did he do 
anything about that before he went out ? A. No. 

Q. Go on. What happened? A. So he was out for ten or fifteen— 
about ten minutes, though, that light clicked and went out, and it was 
a period of six, eight or ten minutes before he came back in. 

When he came back in he put this bandage on there, this Ace band. 
Q. What ? A. He strapped my leg in an Ace band from my crotch 

I 

up here down to my ankle—with an Ace band. 

I 

Q. How did he put that on ? A. Well, he started up here and 
wrapped it. 

Q. Was it light and tight, or loose? A. Well,| he put it—he pulled 
it tight. i 

161 Q. Now, in the meantime, what had happened to that leg? Had 
it changed any since you had arrived at the doctor's office, or was it 
the same ? A. It was swelling all the time. 

Q. What was its condition when he put the Ace bandage on it? 

I 

A. That is all he done for it. He says, "That ought to fix that up. vt 
And when he got that Ace band on, he says, "Well, I guess that's got 
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you fixed up. You can go on back to work." 

Q. Now, what about the back ? Did he do anything to the back other 
than the heat that you had on it? A. The heat is all he did to the back. 

He did not put no medicine on the leg — 

****** 

Q. No bandages or adhesive tape or anything to support the back ? 
A. None — no, indeed. 

Q. Now, what about the bleeding ? A. Well, that was still 
going on. 

Q. What is that? A. That was still going on for four days; 
that bleeding. 

Q. Let f s keep it down to the one day. A. Okay. 

Q. While you are in the doctors office, that is. What did 
he do with respect to that after he had bandaged the leg and after you 
got off the table as you just described ? A. Well, he says, ”1 guess 

that got you fixed up. How you can go ahead back to work. M 

****** 

Q. Now, did he examine your mouth or not before you left? 

THE COURT: He said he did later. 

That is right, isn f t it? 

THE WITNESS: Yes. 

BY MR. OFFUTT: 

Q. Tell me what he did next. A. He told me I could go back to 
work. I said, "Listen, Doctor, with the pain I got I don't think I can 
make it on my own power. My back is hurting; my side is hurting up 
here, and that leg was swelling then.” 

He says, "Well, I will give you something to fix that up." 
****** 

Q. Suppose we start with this question: 

Did he treat your mouth, and if so, tell us what he did for your 
mouth. A. Well, before I came out he taken a wooden paddle and 
looked in my mouth and throat, and he says, "Well, I don't see any cut 
in there. Must be coming from below." 



Q. And then what did he do with respect to the treatment for the 
month ? A. He didn’t do anything. 

Q. Did he give you any advice as to what to do about that? A. Not 
for the mouth, no. 

Q. Did he give you anything to use as you left the office, for 
the bleeding from your mouth; any Kleenex or anything ? A. He give 
me a shot in the hip, a hypo, of some kind, and six tablets. 

Q. Now, what else did he do and what else occurred? A. That 
is all he done. 

I 

Q. Now, you said he told you to go back to work ? A. That is 

right. 


Q. And then you started to tell us what you had told him about 
your inability, or you didn’t think you could make it. A. That is right. 
And I told him— j 

Q. Was there any suggestion or any discussion between you and the 

i 

doctor as to whether or not you should go to a hospital instead of 
going back to work? If so, tell us what it was. A. I told him shouldn’t 

I 

I be sent to a hospital, or X-rayed or something; ”1 d^n’t think I can 
make it on my own power”. | 

He says, ’’There will be no X-rays or no hospital for you. ” ”1 
said you would go back to work. You are scared worse than you are 
hurt. ’’ 


Q. Did you then attempt to go back to work ? A. I went back to 
work. Went back on the job. 

! 

Q. Did he give you any medicine or any treatment of any kind after 
you had talked with him about your condition ? A. When he give me 
this hypo, he said, he give me something for the pain, and ”Eat broth 
in a little paper cup with six tablets” and he got alittl^ cup of water 

and give me two of them then and said, ’Take two more of these but 

* 

don't take them closer than fours apart. ” 

Q. Where did he give you the hypo ? A. In the| left hip. 

Q. Now, what did you do then ? A. Well, after he got through 
with that, why, I came on out and came back to the job. 
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166 Q. And how did you get back to the job ? The same car that took 
you out ? A. The timekeeper that carried me down there drove me 
back to the job. 

* * * * * * 

Q. Now, you got back to work; and tell us what you did with respect 
to work. A. Well, we parked back at the makeup bench, and the tool 
house was close to that, and I went in the tool house, and the steward 
of the job, the carpenter steward, shut his saw down and come in — 

"What you doing back, .Bob", and I said, "Well, he told me to come 
back and go to to work, "and he said TT I have already brought your tools 
up out of the'hole." He said "you are not able to go back down there, 

167 are you", and I said, "Well, that is what the doctor said. ” 

THE COURT: Well, of course this is all hearsay, and that is not 
admissible, ladies and gentlemen. 

BY MR. OFFUTT: 

Q. You had a conversation with the steward about whether you 
could or could not go back to work down in the hole; is that right ? 

A. Yes. 

Q. By the way, who is the steward that you referred to ? What 
is his duty on the job ? A. Well, he is to see that the men get a fair 
deal and check their cards and see that they are paid up. 

Q. He is a representative of the union, isn't he ? A. Well, he 
takes care of that part of it, yes; although he is just a carpenter on 
there. He is not hired by the contractor for that. 

Q. He looks after the tools and things like that, doesn't he ? A. That 
is right. The welfare of the carpenters on the job. 

Q. And he also looks after the equipment of the general contractor, 
doesn't he, the steward? A. Well, part of the time; but he could be 
a doing something else. 

168 Q. I mean, that is all included in his business. A. That is right; 
in his work. 

Q. Did you go back to do any kind of work then ? A. Well, he told 
me to take a saw and a hammer and go down there then, but to not lug 


59 


that box back in the hole, and that is what I did; and jto report to Mr. 
Grondine. 

I 

Q. Did you report to Mr. Grondine ? A. I did. 

Q. What did you do the rest of the day ? Just tell us briefly about 
that. A. Well, it was about a quarter of 12:00 when I got there, and I 
went up and had a couple of cups of black coffee and then 1 went back 
at 12:30 and stayed on the job until 4:00 o'clock. 

Q. Now, during that time did you endeavor to do the light work 

i 

that you had already said they told you to do ? A. Well, I did some 
work. 

i 

Q. How did you get home ? A. Mr. Grondine! drove me home. 

Q. And was that a practice that you had been following ? A. Riding 
back and forth with him, yes. 

Q. Back to the doctor's office now: Did Doctor Becker, when 
you had received all the treatment you have described—that which he gave 
169 you—did he give you any instructions as to any further appointment 

or as to what you were to do with respect to your condition that night ? 

A. As I started out of the office I asked him, "Doctor, when shall I 
see you again ?" He says "Well, there is a holiday coming up the 1st 
of the week. I am going out of town tonight or tommorow morning and 
I won't be back in town until Wednesday night or Thursday of next week". 
"And if you are not feeling all right at that time, drop in and see 

me." 

Q. Did he give you anything with his name or dumber ? A. No 
phone number, or no card, or I didn't even know his first name. Until 
later. 

Q. Tell us what happened when you got home, then ? A. Well, 
when I got home, Mr. Grondine left me out in the front of the door. I 
made it in the house but I just did. That bandage was swelled on my 
leg so tight it buried itself in. The wife helped me take it off by the 
side of the bed, and then I called Doctor Orr's office, il was about to 
have lockjaw, there was so much pain. 

Q. And what was the condition that made you feel that? A. Beg 

i 

pardon ? 
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Q. What was happening with respect to your jaw that made you 

170 feel that? A. That pain from that, I don't know; I taken my 

plates out, but they come very near locking. 

****** 

Q. Tell us what your wife did for you in connection with your 
condition that night and the following day, and what transpired? A. 

Well, she assisted me to take that bandage off and my trousers off, 
take that bandage off. I finally got a-hold of Doctor Orr about 7:30 
at his home, and told him what had happened, and he says, "Well, you 
prop your leg up and it has to have—if you have a hot water bottle 
or heating pad, and I told him I did; and says, "Put that under it, and 
elevate your leg on pillows or chair cushion, and if it don't let up that 
locking of the jaw within an hour or two, call me back and I will send 

171 an ambulance back and have you put in the hospital tonight, but if you 
get by until morning, be in my office tomorrow morning at 9:00 o'clock; 
which I did. 

Q. Now, did you see him the next day ? A. I was in his office 
at 9:00 o'clock. 

Q. During that — A. An appointment. 

Q. During that talk until the next day, what, if anything, did your 
wife do for you ? A. Well, that night there, she took most of the night 
with me, because I was afraid to go to sleep. 

THE COURT: Mr. Witness, try to answer Mr. Offutt's questions. 
He asked you what the wife did for you. 

THE WITNESS: Well, she was up with me there and filling up 
them hot water bottles and waiting on me the majority of the night. 

That is what I was trying to answer. 

THE COURT: All right, sir. 

BY MR. OFFUTT: 

Q. Now, the next day when you went to see Doctor Orr, what 
happened then? A. Well, he strapped up my side and back and put 
a light on my leg and a soft bandage on it. 

Q. Now, when you went to see Doctor Orr, did you give him a 
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172 history or tell him what had happened before you got to him with 
respect to your condition ? A. I did. 

Q. Now, when you went to see Doctor Becker did you tell him 
what had happened before you came in to him ? A. That is right. 

Q. Now go ahead now. Doctor Orr—after he had gotten this 
history, did he make an examination of you ? A. That is right. 

Q. Did he, after he made the examination, tape up your body, 

i 

you said, and your back. Now, tell us what else he did. A. I said 
he taped up my side and my back, and says, ’’Well, I know you got some 
broken ribs or you wouldn’t be spitting up blood, and but I got to put 
you in the hospital." j 

And he made the appointment over at Sibley, and I went in there 
around noon or a little after noon of the same day. 

Q. By the way, with respect to your leg, did doctor Orr do 
anything about that ? A. Well, he did. He put a soft; bandage on it, 
and some kind of brown-looking medicine—I don’t know what it was. 

i 

Q. And when he put the bandage on it, was it tight like you re¬ 
ferred to doctor — 

173 Q. Wait a minute. Was it tight as you described Doctor Becker 
putting it on, the Ace bandage, or how did Doctor Orr put on the bandage ? 
A. He had a loose bandage — 

****** 

Q. How did you get to Sibley Hospital? A. In!a cab. 

Q. What is that, sir ? A. In a taxicab. 

Q. Now, then, when you got to the hospital, tell us about that. 

A. Well, Doctor Orr, I taken a cab and went home, picked up a little 
overnight bag, with two pair of pajamas in it and met him over there 
about 1:00 or 1:30. 

Q. Then you were admitted to the hospital; and how long did you 
stay there ? 

THE COURT: Now we have stip ulated that, haven’t we ? 

MR. OFFUTT: That is right. 

THE COURT: So we don’t need to have that again. 


174 
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BY MR. OFFUTT: 

Q. Now daring the time you were in the hospital did they give you 

some treatment for your condition ? A. Yes. 

♦ * * * * * 

Q. Then you left the hospital and went home; is that right ? A. That 
is right. 

Q. Did you have a conversation with Doctor Orr while you were 
in the hospital ? Just say yes or no. A. Yes. 

175 Q. Now, as a result of that conversation with Doctor Orr, what 
did you do or what was done for you by your wife after you returned 
home from Sibley Hospital ? 

****** 

THE WITNESS: Well, she went ahead and put the hot water bot¬ 
tles and the heating pad on me, and propped the foot up again. The 
same procedure. 

BY MR. OFFUTT: 

Q. Put what? A. ‘Elevated the leg. 

Q. And was that done frequently? Just tell us about how it was done, 
done. A. Yes. That was a treatment through the doctor’s orders. 

That is what he said to have her do. 

THE COURT: Mr. Witness, your counsel asked you was that done 
more than once. 

THE WITNESS: More than once ? Yes. Continuously. 

BY MR. OFFUTT: 

Q. And how long did you continue to have treatment of that kind 
by your wife at home ? A. Up until September the 5th. 

176 Q. Now, with respect to this treatment you have referred to, 
the propping up of the foot and the hot water bottle applications to the 
leg, would that just continue during the day ? Give us a little explanation 
about that, by your wife. A. I didn't get that question. 

Q. Would she just do that during the daytime ? A. No. Night too. 
Every time it would get cold. About every two hours. 
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Q. Did you have any medication or medicine to take internally 
while you were home? A. Oh, yes. About three different kinds of 
medicines from Doctor Orr. 

Q. What, if anything, did your wife do with respect to the taking 
of this medicine ? A. Well, she gave it to me. 

Q. Now, tell us about when you went back to the hospital on 
September the 5th—did you say ? A. That is right. 

Q. Now, when you went back on September the 5th—was that one 

i 

stipulated to, Your Honor ? 

THE COURT: There was a stipulation that he went back—to which 
hospital, sir ? 

177 THE WITNESS: George Washington, sir. 

THE COURT: No, sir. There was no stipulatiqn as to George 
Washington. 

BY MR. OFFUTT: | 

Q. You went to George Washington Hospital; is that correct, sir? 
A. Yes, indeed. 

Q. And did you go from your house to George Washington, Hospital 
or what happened? A. Well, Doctor Orr sent me to Doctor Veal. It 
was a roundabout way there. I could tell it in a little bit. 

Q. Suppose you tell us what happened. A. On the morning of the 

i 

5th, I went in and Doctor Orr checked me. He said, "This is out of 
my control. You are hurt worse than I thought you were. I am going 
to have to refei 4 you to a bone man" — 

THE COURT: Wait a minute, Mr. Witness. 

You were referred to Doctor Veal by Doctor who, sir? 

THE WITNESS: Doctor Orr. 

* * * * a* * 

178 Q. And tell us what you did when you went to Doctor Veal. A. 

Well, he taken a look at the leg and says, " I got to call another 
doctor up", and he called Doctor McKelvie up. 

! 

Q. And then after he had called Doctor McKelvie did—that is 
Doctor Allan McKelvie, I believe. A. That is right. 
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Q. — did you then go to see Doctor McKelive ? A. Doctor 
McKelvie came up to Doctor Veals' office. 

Q. That is at 1801 K Street, where Doctor McKelvie* s is located, 
as well as Doctor Veal; is that right? A. Doctor Veal is on the third 

179 floor and Doctor McKelvie is on the floor below him. 

* * . * * * * 

Q. You were seen by Doctor McKelvie, then, were you not, 
sir ? A. That is right. 

Q. And he and Doctor Orr discussed your case with you ? A. Well, 
he operated on my— 

Q. They talked with themselves, conferred together after seeing 
you ? A. They talked right in there where I was, and Doctor McKelvie 
said, "You got" — 

****** 

180 Q. After they had conferred in your presence and examined you, 
did you remain in the office or where did you go ? A. Went down to 
Doctor McKelvie's office and he had me X-rayed. Sent me downstairs 
and had me X-rayed. 

Q. They had an X-ray laboratory right there in that building ? 

A. On the first floor. 

Q. Yes, sir. Then after you had these X-rays, did you have 
another conversation with either one of those doctors ? A. I was at 
Doctor McKelvie's office until about 5:00 or 5:30 that night and he sent 
me over to George Washington Hospital. 

Q. So then after getting your belongings from your home, you 
went to George Washington Hospital; is that right? A. That is right. 

Q. And this was on September the 5th, and you remained in there 

until November 11, 1952; is that right? A. Yes, that is right. 

♦ * * * * * 

182 BY MR. OFFUTT: 

Q. During the time you were in George Washington Hospital 
for that period of time, from September until November, was there any 
other doctor or doctors who saw you except the two—except Doctor 


65 


McKelvie ? A. Yes; on October 4th I had — 

Q. I see. A. I had a heart attack and they caUjed the heart 
specialist, Doctor Evans, and Doctor Gusack. 

Q. That is G-u-s>-a-c-k? A. That is right. 

183 Q. And, E-v-a-n-s? A. That is right. 

Q. And had you had any trouble with your heart before that time ? 

A. No. It was okay as far as I know. I had never had no trouble with 
it, no, sir. 

Q. Had you ever had any trouble, so far as yoiji know, before 
this accident occurred on August 28, 1952 ? A. With the heart, no. 

Q. Had you ever had any trouble with injury to your back or any 
trouble with your back in the area— A. Not in my b^ck, no. 

i 

Q. Had you ever had any trouble with your leg,j t he right leg, 
under the knee, where you indicated the stake struck jyou, before 
August 28, 1952? A. No. 

****** 

184 Q. You were treated by these various doctors during the time 
you were in the hospital ? A. Every day. 

Q. And you had nurses there, too ? A. That is right. 

i 

Q. Were there any other x-rays made while ^ou were in the 
hospital? A. Yes; the lung. I am sure it was checked. 

Q. Had you ever had any trouble with your lung before you were 

injured on August 28, 1952 ? A. Not to my knowing, no. 

****** 

185 Q. Did you select any of these doctors that have been coming in 
to treat you from time to time ? A. I did not. 

Q. Did you know any of them— A. Outside of Doctor Orr. 

Q. - Except Doctor Orr, did you know any of the others ? A. Never; 
none of them; all I have had since then. He is the only one. 

Q. After you left the hospital did you go to your home, back to 
your home on 6th Street ? A. That is right. 
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186 Q. Now, what was your condition then ? I mean, were you in 
bed, out of bed? Just tell us about that. A. I was in and out. But I 
had to go to the doctor's office about five or six days a week. When I 
was home I was up and down. 

i 

Q. And were you able to take care of yourself as you had been 
before this accident? A. I wasn't able—period. No, sir. 

Q. Who, if anyone, assisted you when at home ? A. My wife. 

Q. And what did hse do for you during the time following the 
release from the hospital on November 11, 1952? A. I was almost 
like an invalid. Anything that had to be done,I couldn't hardly do for 
myself, she did it. 

Q. Now, with respect to bathing yourself and things like that, 
were you able to do even that much? A. At that time I didn't. 

Q. Now, were you bandaged or restricted in any part of your 
body at that time ? A. At that time I still had a bandage on the leg when 
I came out. 

Q. Was there any treatment being administered to the leg at 
home ? A. The wife would bathe it. 

187 Q. And how about the elevation--had that discontinued as far 
as the leg was concerned? A. After I came out of the hospital I dis¬ 
continued elevating it. 

Q. About the body or the back, was there any taping or support 
on the back ? A. They made me a brace when I was in the hospital, 
about a week after I first went in there; and I slept in that and still 
sleep in it. 

Q. What type of brace was that? A. Just a corset. It fits 
around there like a plaster cast, and it is about the shape of a plaster 
cast. 

Q. Did it interfere in any way with your movement? A. Yes, 
indeed. 

Q. Now, how about at nights? Was there any occasion when you 
would need some assistance at night during the time following the hos¬ 
pitalization, except November ? A. Yes, sir. 


Q. Would your wife help you during those occasions also ? A. 

That is right. 

Q. How would you notify her ? A. Well, I would let her know. 

I would tell her, or she would wake. If I would move, or something, 

I would wake her up. If she didn't, I woke her up. 

Q. Now, then, I forgot to ask you one thing: When you were in 
the hospital, did your wife come to see you ? A. Y^s, sir. 

I 

Q. Was there any limit on the length of time She could see you ? 

A. Over at G. W. there was. An hour in the afternoon and an hour in 
the evening. 

Q. That was during the visiting hours ? A. That is right. 

Q. And then when you went back and forth to the doctors, did 
she go with you on those occasions ? A. No, sir. 

Q. Did there come a time when you went back again to Doctors 
Hospital ? A. That is right. 

* 4c 4c * * * 

THE COURT: That was stipulated, sir. December 23, 1952 to 
January 6, 1953. 

MR. OFFUTT: Yes, sir. 

BY MR. OFFUTT: 

Q. During that time that you went back to Doctors Hospital, who 
was the doctor who treated you then? Was that Doctor Orr? A. Doctor 
Gusack referred me to Doctor Orr for a checkup, electrocardiogram, 
X-rays, and whatnot. 

Q. And then there came a time when you left the hospital on 
January 6 and went home again; is that right, sir ? A. That is right. 

Q. Now, when you went home on January 6, then, were you 

i 

still—tell us whether or not you were still unable to get about and do 
things for yourself. A. I could walk a little on my own power, but 
that was about all. I wasn't able to do nothing, no. 

Q. By the way, before you were injured and had these series 

i 

of going to and from the hospital, who did the shopping, the heavy shopping 
at your house ? A. I did. 




68 


Q. And after you were injured, who did the shopping ? A. The 
wife did it, and get somebody to carry it for me. 

i 

****** 

190 Q. Do you know whether the person who got somebody to carry 
it did it free or had to pay for it ? A. Had to pay for it. Boys up at 
the Safeway, or these stores. 

Q. And when you would carry these heavy articles of purchase 
from the shopping tours would you tell the Court whether or not you 
would assist in selecting these articles or whether your wife would do 
all the shopping and you would just carry it ? A. Before I was hurt ? 

Q. Before you were hurt. A. Well, my wife and I might be 
together on some shopping, but I carried the heavy stuff. 

Q. In other words, afterwards she had to do all the selecting ? 

A. That is right. 

Q. And take care of the carrying by getting someone else to do it ? 
A. That is right. 

****** 

191 Q. There did comd a time, did there not, when you went back to 
another hospital, and that was Emergency Hospital ? A. That is right. 

It was in February. No, it was in January. 

****** 

192 Q. You went in there on January 14, 1953 ? A. That is about 
the date, yes. 

****** 

Q. Now, then, do you recall who it was that attended you while 
you were in Emergency Hospital then ? A. Doctor Ross Veal. 

Q. And what was the location of your trouble at that time ? A. That 
inflammation come back in the leg there and he had to go into it and 
treat it for a couple of weeks there. Infection in the leg. 

Q. And that was while you were in the hospital during that period 
Doctor J. Ross Veal looked after you; is that right? A. McKelvie 
referred me to Doctor Veal and had me placed in Emergency; yes, sir. 

Q. And was there any operative procedure done on the leg at that 
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time ? A. Not in the operating room, but at that time they punctured 
it two or three times and drawed it out. With novocain around it, though. 

193 They didn't carry me to the operating room. 

Q. I see. And did your wife come to see you during that time 
you were in the hospital ? A. Every day. 

Q. During the visiting hours ? A. Every day. 

Q. There came a time when you went home after that hospitaliza¬ 
tion, and when you went home, what was your condition as to ability 
to get around and look after yourself then? A. Knocked out--period. 

Q. Did your wife do anything for you during that period and if 

so, tell us about it. A. Yes, indeed. Well, things 1 should have done 

! 

and had done, well, she did it then and is still doing i^. 

Q. Now, with respect to you, though, things, helping you, what 
did she do ? A. Helping me bathe myself when I couldn't, and washing 
my back. 

Q. Any medication that you had to take during that time ? A. The 
medication, she taken care of all that; yes. 

Q. By the way, would the doctors sometimes give you prescrip- 

I 

tions to fill ? A. Yes, indeed. 

194 Q. And who would go get those prescriptions filled or take care 

of that ? A. Well, the wife would, or call Peoples Drug Store. 

Q. Now, then, there came a time, then, again, when you went 
back into George Washington Hospital; is that right, sir? A. That is 
right. 

Q. And that was in May? A. Of 1953. 

Q. 1953. And you stayed there until May 27th? A. That is 

right. 

Q. Now, during that time, who was it that looked after you ? 

A. Doctor McKelvie and Doctor Gusack, and Doctor Evans, the heart 
doctor. 

Q. Now, what was done—did you have any kind of an appliance 
put on you at that time ? If so, tell us about it. A. Give me a lot of 
X-ray treatments, with the lung treated, and they put a body cast on. 
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195 


With my heart, where they couldn't fuse the back, but they did put me 
in a body cast at that time. 

Q. Your back was still bothering you ? A. Yes, indeed. 

Q. What was the extent of that body cast? How far did it extent? 

A. Well, it was cut out from under the arms here down around 
the hip. 

Q. That was a solid plaster parts cast of some kind ? A. That 
is right. 

Q. Then after you had been in there until the 27th, you went 
home; is that right? A. Yes. 

Q. Did you still have the body cast on ? A. Yes. 

Q. Did that restrict you in any way and prevent you from doing 
things for yourself ? A. It was the first one I had on and I hope I 
never have to have another one— 

THE COURT: Mr. Witness, try to answer counsel's question, 
will you? 

The question was, were you able to do anything for yourself. 

THE WITNESS: No. 


BY MR. OFFUTT: 

Q. And this is the first body cast that had been put on you; is that 
right? A. That is right. 

Q. Now, was that body cast on you from that time until you 
again went back to the hospital on another occasion ? A. It was taken 
196 off just before I went back. The next time was Emergency, you 

will find there. But I went back there in February and it~was taken off 
about two weeks prior to that,in January of 1954. 

Q> Now, during that time did your wife take care of you and do 
things for you ? A. She had to do everything for sure when I had that cast. 

Q. You had no one else to do it? A. No. 

Q. Your wife continued to do it ? A. About like a kid, with that 
cast on and trying to do something. 

Q. By the way, during these hospitalizations did you go back and 
forth to the doctor's office for any respective treatments? A. Five days 
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197 


198 


199 


a week; three doctors. 

Q. Now, then, in February, February 2nd of |l954, you went back 
to Emergency Hospital ? A. That is right. 

Q. And stayed there until February the 12th of 1954? A. Yes. 


About that date. 


Q. Now, during that time I think you said just before you went 
back then you had the body cast taken off. 

Now, you have mentioned this corset that you had prescribed way 


back in September. A. 


When they cut that off 


they tied that on 


and I slept in it. 


on? 


Q. So, when you didn f t have the body cast on you had the corset 
A. I had that corset on, or one like it. 


Q. Now, did you bring here one of those corsets? You have 

j 

several of them; is that right ? A. That is right. I have one on, and 
that is one I brought down, if they was wondering whht it was. 

* * 4c 4c 4c * 


THE COURT: Ask him. 

Did your wife have anything to do with putting this on or taking 


it off? 

THE WITNESS: When I first put the first one c^n, it was a laced- 
up one. She did have to tighten it up. 

♦ * 4c * * * 


Q. Now, did there come a time when these had to be cleaned or 
washed, or anything? A. Yes; every day. 

Q. Beg pardon, sir ? A. Every day. j 

4t 4c 4c 4c * 4c 

THE COURT: All right, sir. 

BY MR. OFFUTT: 


Q. During the time you were in Emergency Hospital, during those 
ten days from February 2 to February 12, 1954, did you wear the corset 
during that hospitalization ? A. And had it on while they went in my 
lung to give it the radium. 






Q. Just did you wear it. A. Yes; I wore the corset. 

Q. And then after that 12th of February you went out—wait a 
minute; you said they went into your lung? A. That is right. 

Q. Was there any operation performed on you while you were 
in the hospital ? A. They gave that radium treatment through the 
mouth in the lung. That is what I was in there for—Doctor Sam— 

Q. And you were released on the 12th and went home ? A. That 
is right. 

Q. That is Doctor Sanford — S-a-n-f-o-r-d ? A. That is right. 
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Washington, D. C. 
Thursday, March 8, 1956 


206 Now, when you returned home on February l2th from Emergency 

Hospital, were you able to get up and about? Tell us about what your 

i 

condition was then. A. Well, up and down; yes. 

Q. And what were you wearing at that time, if anything, for sup- 
port? A. I was wearing this brace, a corset. 

i 

Q. And did you have any other bandage or support on your body 
anywhere? A. Not at that time, no. 

Q. The right leg was not bearing any bandage? A. Left if open 
where it could heal. They had removed the bandagej. 

Q. And had that portion of the leg been healect? A. Not altogether, 
but they taken and removed the bandage and said keep it off. 

Q. Now, in connection with your return to home from the hospital, 

I 

was any treatment pursued or given you at home, and, if so, by whom, 
and very specifically I refer to your wife. A. By tfte wife. 

i 

207 Q. And what was done to you during that interval? A. Massaging 
the leg and the back and giving the medicine when it [was due. 

Q. And did you, between that time and—you next were in the hos¬ 
pital on May 3, 1954, at George Washington Hospital; is that correct? 

A. That is right. 

Q. Now, between the time that you were home from February 12 
to May 3, 1954, was there ever a time when you became able to get up 
and do everything for yourself without assistance from your wife? A. 

No, sir. 

Q. Did you go back and forth to the doctor's at any time during 
that period between February 12 and May 3? A. I (lid. 

Q. And how frequently did you go back to the doctor’s? A. Five 
days a week. 

Q. And in the course of any of those visits badk and forth were 

i 

any medications—I mean by that, prescriptions—filled, or any medical 
equipment obtained? A. Well, sir, I was going to three doctors and 
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almost one a day some of them would give me some kind of medication. 
208 Q. That is, you would go to the three doctors at different times 
in this five-day-week situation? A. Sometimes I would go to three in 
the same day also, too. 

* ****** 

BY MR. OFFUTT: 


i 


< 




Q. When you returned to the hospital, George Washington Hos¬ 
pital, on May 3, what was your condition at that time? I mean, what 
were you back in the hospital for? A. Well, Doctor Rizzoli, Hugo 
Rizzoli, put me over there to give me a myelogram getting ready to 
fuse my back, if my heart would stand it. 

Q. And who sent you to Doctor Rizzoli? A. Doctor McKelvie. 

Q. Now, Doctor Hugo V. Rizzoli—R-i-z-z-o-l-i—is that his name? 

A. That is correct. 

Q. Was his office located at 1150 Connecticut Avenue, there at 
Connecticut and Rhode Island Avenue? A. That is correct. 

Q. Did you go to his office before you went to the hospital or 
did you go directly to the hospital; do you remember ? A. I went in 
his office two weeks prior to I went in the hospital and the day before I 

9 

went in the hospital, the next morning, twice in the hospital. 

Q. Now, you went to Doctor Rizzoli because of Doctor McKelvie, 

I think you said. A. That is right. He is a neurosurgeon. He was going 
to make the myelogram which is customary before they fused the back. 

That is what they told me. 

Q. And you went in the hospital for that myelogram? A. That is 

right. 

Q. Now, was that operative procedure performed in the George 
Washington Hospital when you got the myelogram? A. Not the back fu¬ 
sion, no. 

Q. No. I mean the myelogram. A. The myelogram, yes. 
******* 

210 Q. Now, was there any other procedure performed in the hospital 
by way of operative or otherwise, through any doctor, in that hospitalization? 




1 








I 

i 
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A. They were. After the myelogram, two days after that, they came 
up and went in my lung and give it that radium treatment. Put me to 
sleep in the operating room. That afternoon Doctor Blades came up and 
says, ,f We can’t fuse your back at this time; you have got a lung condi¬ 
tion and we have got to remove a lung”. 

Q. And were you operated on for that lung condition? A. He got 

| 

the heart doctor and he treated me about three weeks and then he operated 
on the lung; yes. 

Q. All during that hospitalization period, between May 3, and 
June 20, 1954? A. Right. j 

i 

Q. You remained in the hospital during that period of time; is 

■ j 

that right, sir? A. Until they operated on the lung; yes. 

Q. When you said the heart doctor, was that doctor Gusack? 

A. Doctor Gusack; but the heart specialist was Doctor Evans. 

211 Q. And was Doctor Blaydes — B-l-a-y-d-e-s I— the surgeon 
who came in in connection with your lung operation? j A. He is the 
one that removed the lung and the two ribs. 

Q. Did you have any incisional scar and where was that located? 

A. Right across the back, here. They taken a rib out there and cut 
from here and broke the rib around to this point. 

. 

Q. And what you have indicated is an incisional scarring at that 
location; is that right? A. That is right; cut half in pwo. 

Q. To the extent of where you have indicated? A. Beg pardon? 

Q. To the extent of where you indicated. A. If I may stand 
a minute—may I stand a minute? 

Q. Yes, you may. A. They one rib out here, see? 

Q. Don’t talk about what they took out. A. Well, I mean, the 
scar is from here to here. 

Q. Is there any scarring up on this portion of your chest where you 
said they aspirated or removed something from you internally? A. Oh, 
this side; yes; where he taken this rib out. 

212 Q. Now, when you left the hospital, was that incision healed com¬ 
pletely? No, sir. 


Q. Now, what did you do with respect to that? I mean, did you 
stay home or did you go back to the doctor for a follow-up after you had 
left the hospital? A. Well, I had to go back to Doctor Blaydes' office 
until he removed the final dressing. He treated it in his office at 
George Washington. 

Q. During the time when you left the hospital, did you have some 
discussion with the doctor as to what you should do after you left? A. 
That is right. 

Q. As a result of that, what did you do when you got home? A. 
Well, it was about the same procedure it had been before, but I taken 
medicines and massaging the leg and trying to get it well. And the back. 

Q. Now, with reference to your activities at home, were you in 
bed, out of bed, or in a chair? Tell us about that. A. I was up 
and down. 

Q. Were you up and down immediately upon getting home? A. 

213 Day and night; that is right. 

******* 

Q. Did your wife do anything with respect to the dressing itself 
or was that always done at the doctor's office? A. After they removed 
the dressing they did. They said keep it bathed in coconut oil and one 
thing and another, to keep the scar tissue down. 

Q. And who would do that? A. The wife. 

Q. And how frequently would she do that? A. Twice a day. 

Q. Did you say twice a day? A. Twice a day; yes. That was 
doctor's orders. 

Q. Now, there came a time, did there not, when you again re¬ 
turned to the hospital on September 12, 1954, that is, the Doctors Hos¬ 
pital? A. That is right. 

MR. OFFUTT: That is one we have stipulated to, I believe. Your 
Honor, on September 12, 1954, to October 8, 1954. 

214 THE COURT: That is right. 

BY MR. OFFUTT: 

Q. Now, when you were in the hospital that period of time, what 
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doctor did you have look after you then? A. What date was that, again? 

Q. That is the Doctors Hospital, from September 12, 1954 to 
October 8, 1954. A. I started to give a different elite on that. Well, 
that is when they fused my back, but I went back in Doctors Hospital— 

* * * * * 4c 4c 

I 

Q. Doctor McKelvie—was he your doctor at that time? A. That 
is right. 

Q. Do you know whether any other doctor— A. Doctor Peter 
Murphy was the neurosurgeon on there. 

Q. Doctor James Peter Murphy; is that right?j A. That is right. 

Q. During the time you were in that hospital after the operation 
had been performed, did you find that there was an incisional scar and, 
if so, tell us where it was. A. It was here in my Iqw— 

I 

215 Q. Would you stand up to indicate that? A. Shall I stand up? 

Q. Yes; because I think they can see it better. Turn around so 

it can be seen. A. About 12 inches from here down into the low back. 

Q. You have indicated a place just a little above the middle of your 
back and down below your belt to the low back; right? A. Down to 
the low back. 

Q. Now, was there any support given to your body while you were 
in the hospital, or when you left? A. When I left they put on a plaster 
cast. 

i 

i 

Q. And was that incision completely healed when you left, do you 
remember, or was there some dressing still on that^ A. Well, it 
wasn’t hardly completely healed when they put the plaster cast on, but 
he put a dressing on there and said that it would heal!under it, so that 
is what he did. 

4c 4c 4c 4c 4c 4c 4c 

Q. After you got home—this cast, by the way, that was put on in 
the hospital during that period of time at Doctors Hospital—would you 
indicate the size of that cast? A. Well, it comes up to about this point 

l 

on your body, and down on the hip with bat wings that] comes down to 

216 along here, up in the front and back. But the bat wing keeps 
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you so you got no—hardly no more— 

******* 

MR. OFFUTT: May we agree that is somewhere about the middle 
of the body down to— 

MR. BEASLEY: I would say he indicated the stop somewhere 
midway between the hip and the lower part on either side about midway 
the thigh— 

MR. OFFUTT: I think that is a very fair description. Thank you 
very much. 

BY MR. OFFUTT: 

Q. Now, could you sit up with that cast on? A. Couldn’t hardly 
walk or lay down. I had to set up most of the time. I could set up with 
it, yes. 

Q. Were you able to put on your shoes or dress yourself or wash 
yourself or do anything while you had that on? A. No. With that cast 
217 I was practically helpless at that time. 

Q. How long did that cast remain on? A. About nine months. 

Eight or nine months. 

Q. And during the time that the cast remained on for the period 
you have referred to, were you back to the doctor at any time, or any of 
the doctors? A. Three of them. 

Q. Which doctors were you back and forth to see? A. Doctor Ross 
Veal, Doctor McKelvie, and Doctor Gusack. 

Q. And Doctor Ross Veal—that is the doctor who took care of 
your right leg; is that right? A. Right. That is a vein specialist. 

Q. And what did your wife do for you during that time? Is she 
the only one that looked after you? A. When I was home, yes. 

Q. And during that nine months’ period that you had the cast on 
that you referred to, were you home all the time? You weren’t away any 
other place? A. Only when I was back and forth to the doctor. 

Q. By the way, before this accident happened, what were your 
sleeping accommodations or the manner in which you—did you and your 
wife have separate rooms? I mean by that, how did you— 
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THE WITNESS: We slept in the same room, a double bed. 

BY MR. OFFUTT: 

Q. That is before the accident? A. Yes. j 

Q. Is that the conditions under which you slept during your marriage, 
or did you sleep in a different way? A. No; that has been our procedure 
everywhere we were. We haven't had a different bedroom. 

Q. After you were injured, tell us if there was any change, and if 
so, tell us what it was. A. I didn't get that questioij. 

Q. After you were injured on August 28, 1952 it this Walter Reed 
Hospital job that we are talking about in this case, what change, if any, 
was there between the way in which you and your wifej had been sleeping? 

A. Well, the night that I came home from Sibley Hospital, which was 
August the 30th, we pulled a rollaway bed in, in her bedroom, and l 
have been sleeping on that ever since. * * 

219 Q. All right. Would you say what you mean by "her bedroom"? 

A. Well, our bedroom. The one that we used together, put a rollaway 
bed in there until this time. 


Q. Now, then, you did go back to the hospital again on April 4, 
1955, to April 28, 1955—that is, Doctors Hospital, t think that is 
another one of the stipulations. 

THE COURT: That is right; that is stipulated. 


BY MR. OFFUTT: 

Q. That is right, isn't it? A. That is right. 

Q. Now, what did you go back to the hospital at that time for, and 
who was the doctor? A. They operated on the front of my leg here, and 
Doctor Ross Veal was the doctor. 

220 Q. And when you say the front of your leg, you mean the right leg 
that had previously been injured? A. It was injured; but they had a 
spur that was still coming under there and he had to go in there and take 
that out on the front of the leg, by the kneecap. 

Q. Which leg are you referring to? A. The right leg; yes, sir. 
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Q. And would you indicate the portion of the leg—or what portion 
of the leg were you referring to, what part of it? A. They operated the 
last time right here (indicating). 

Q. You have indicated the front part of the leg about the knee; is 
that right, sir? A. Just to the left. 

Q. Of the right leg? A. That is right. 

Q. What was the condition of the leg? I mean physically when 
you went in. Was it the normal size—smaller—larger—or if you can 
tell us about that. A. No. It swollen at that time, and the infection 
was coming back in the back one. They didn’t operate on that, but they 
lanced it in the back at that time, that same time. 

221 Q. Did you say lanced it? A. Well, in the back, where the in¬ 
cision was, but they operated on the front of it. 

Q. But I am trying to get the word. Did you say lanced? A. 
Lanced; yes. 

Q. Did Doctor J. Ross Veal do both of the things that you referred 
to to that leg? A. He did them both at the same operation. 

Q. After you left the hospital, — was the cast still on your body 
when you went in that time, if you can recall. A. No. It had been 
removed about two weeks before they put me in there. They waited for 
that. 

Q. After the cast was removed was any procedure followed by 
your wife at home in compliance with the doctor’s instructions? A. 

That is right; trying to build a muscle back that was perished away. 

Q. What was done? A. A lot of massaging and bathing to build 
them back. At Doctor McKelvie’s orders. 

Q. Who did that? A. The wife. 

Q. Did you have any massage or treatment at the doctor’s office 

222 after the cast was removed? A. He put some light heat on there, 
was all. 

Q. Now, then, after leaving the Doctors Hospital on the 28th of 
April, what was your physical condition that time? Did you have any 
bandages on your leg or anything of that sort than? A. Yes; the 
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bandage stayed on about two weeks after I come out, where he had 
operated. 

Q. And what was your ability then to get about! and do things for 

i 

yourself? A. It won't no good. 

Q. From that time up to now? A. It wasn't no good then and 

* 

it is not yet. 

Q. What did your wife do for you during that period of time 
from the hospitalization after you left in April of 1955, up to the pres¬ 
ent time, sir? A. Practically everything I had to have done there 
but feed me and shave me. 

I 

Q. The incision, of course, held some time after you left the 
hospital? A. That is right. About two week after! that they removed 
the last dressing. 

Q. Do you have to wear any support of any kind on that leg at this 

time? If so, what is it? A. It is an elastic stockiilig. I have got to 
223 

wear it indefinitely they tell me. 

Q. When did you begin wearing the elastic stocking? A. They 
put that on there when they had the infection over at Emergency in *53, 
February of f 53. 

I 

Q. Does that have to be laundered or cleaned at any time? A. 
That is right. 

Q. Who does that, sir? A. The wife. 

Q. Is there any treatment which is followed at home in connection 
with the leg up to this time? A. Yes. Still trying to build that muscle 
back. 

Q. What is done? A. When they cut on there, that muscle has 
gone dead and I have got no control of it. 

Q. What was done? A. Bathing and massaging. 

Q. And how often is that done? A. Couple of times a day or 

more. 

Q. And who does that? A. The wife. 

224 Q. And is that continued up to the present tin^e, sir? A. That 
is right. 


Q. Now, how about with respect to the back? Is there any treat¬ 
ment which is followed at home in connection with that? A. That is 
right. 

Q. What is it, sir? A. Still bathing, massaging it. 

Q. When massaging is done, is there anything used in connection 
with the massaging or is it just a dry massage? A. No. They won’t 
let them put no heat, no heat on there. 

Q. I mean, any medication of any kind like oil, alcohol, or anything 
like that. A. Bath oil, by doctor’s prescription. 

Q. According to the doctor’s directions, is that what you mean? 

A. That is right. 

Q. I believe you have already said your wife is the one who does 
that at home. A. That is right. 

Q. Now, with respect to this change in the sleeping at home, and 
this rollaway bed, has that ever gone back to the former method of 
sleeping, you and your wife, in the same double bed or are you still 

225 using the rollaway bed or separate bed? A. It has not. I slept 
that way last night. 

******* 

BY MR. OFFUTT: 

Q. Mr. Reid, you probably didn’t understand my question. Let’s 
get at it this way: Has it affected the relationship between you and your 

226 wife? A. It has. 

THE COURT: You mean as man and wife, sir? 

MR. OFFUTT: As man and wife; that is right. 

THE WITNESS: It has, yes. 

BY MR. OFFUTT: 

Q. Having in mind before the accident, was there a relationship 
between you and your wife as man and wife? A. They were. 

Q. Having in mind since the accident has there been any relation- 
ship between you and your wife? A. Not since the accident, no. 

Q. Now, with respect to your social activities and physical activi¬ 
ties, has there been any change between you and your wife since the 
accident? * * * * 



83 


227 THE COURT: I say, you have stated what happened to you physi- 
caUy since this accident? 

THE WITNESS: WeH, It has been cut off altogether. There has 

i 

been no social life—period. * * * 

j 

BY MR. OFFUTT: 

i 

Q. Tell us what, If anything, you have observed about your wife 
with respect to her physical condition before and since the accident as 
relating to the things which she has been required tq do for you because 

of this condition of yourself. A. She has aged 20 years in the last 

i 

four; soon will be four years. It has really been a strain on her. 
******* 

Q. Just before we closed yesterday I asked yqu something about 
a brace that you were wearing. I asked you if that was laundered, and 
if so, by whom. 

Now, did you say it was laundered or was not laundered? A. It 

228 is laundered. It is not, the exterior of it, but the interior of it, 
every time I wear it—I have got three—to sterilize It, the wife goes 
over that, the interior of it. 

Q. The wife does it? A. That is right. 

Q. Now, in connection with your operation by Doctor Blaydes in 
the hospital—and I believe that was George Washington Hospital that 
you referred to— A. That is right. 

Q. —you indicated the scar, but have you noticed any difference 
in the rib condition of the back where the operation was performed? 

If so, tell us about that. A. Well, at this time they are treating it for 
a drawing sensation. I can’t hardly shave myself— 

i 

Q. No. I am not talking about that. Do you know from feeling, 
whether there is any rib missing or any part of it massing? A. You 
can tell it by feeling, and the X-ray. I have seen the X-rays. 

Q. Just tell about the feeling. A. That is right; feeling you 

i 

can tell it. 

Q. How many ribs? A. Two. One here and one there. (Indi- 
eating). 
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229 Q. Now, when you were explaining this to the jury and the Court, 

you were talking about the loose scab that you took hold of and fell. 

Now, on this model here, this one is loose. Did you do that for a 
purpose? A. I put that there to represent that loose scab. 

Q. Now, for a scab to be—have you ever been the foreman 
on construction jobs? A. Yes, indeed. 

Q. Jobs of this type, sir? A. Yes, indeed. 

Q. Are you familiar with the practice in the building trade, con¬ 
struction jobs of this type, in constructing the molds or forms for 
concrete pourings of this type? A. I am; yes. 

Q. Is this a standard type of form which is used—I believe that has 
already been stipulated to, hasn’t it, that it was a standard type of form? 

MR. BEASLEY: Yes, it is. 

MR. OFFUTT: I am sorry. I had almost forgotten that. 

BY MR. OFFUTT: 

Q. Now, will you tell us, Mr. Reid, is it good or bad practice 
for a scabbing to be unfastened such as this one was? A. Well, it is 
230 bad practice. Everything should be fastened. 

Q. I neglected to ask you, sir, your date of birth, would you 

tell me that, please sir? A. August the 3rd, 1897. 

♦ * * * * * * 

233 Q. On the day of this accident, and, say, for a year prior thereto, 
sir, what was your general physical condition and health? A. Good, as 
far as I know, outside of a little cold or something. 

Q. Had you been working regularly or not regularly? A. I had. 

Q. Had you lost any work because of illness or disability of any 
kind during that year? A. Onetime. 

Q. How long? A. April. 

Q. And how long was that? A. I think I was in Sibley Hospital 
two days with a virus infection. Doctor Orr said. 

Q. That was Doctor Orr who treated you? A. That is right. 

Q. And after that, you went to work? A. Went back to work 
the next day after I got out of the hospital. * * * 
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♦ 
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CROSS EXAMINATION 


BY MR. BEASLEY: 

Q. Mr. Reid, would you tell us, please, when you first had dif¬ 
ficulty with your stomach? A. Well, '33. | 

Q. How long did that continue? A. I was in!the hospital about 
five or six days and I was back at work in 12 days. | 

Q. That is in 1933? A. That is right. 

Q. Now, did you continue to have trouble with it? A. Not 
that I know of; but Doctor Cox went in there, and he said peritonitis had 
got out of there. For my safety it would be a good idea to get a G. I. 

i 

test every two years. That could cause ulcer or cahcer. And I carried 
out that procedure. 

Q. You said that he went in there? You had an operation? A. 
That is right. 

* * * * * * * 

235 Q. Did you have any further trouble with youij stomach? A. 

I did. | 

Q. When? A. '48. 

Q. And what was the nature of that trouble? A. Well, they said 
that was ulcer. 

I 

Q. Sir? A. The doctor said it was an ulcer^ And it was oper¬ 
ated on. 

♦ * * * * i * * 

THE COURT: Who was the doctor? 

THE WITNESS: Doctor Orr. 

******* 

237 Q. How long were you in the hospital? A. I was in the hospital 
at that time about around three weeks, I think it wasi. I am not sure of 
that. 

Q. Do you know what was done to you? A. Well, he operated 
. on me. 

THE COURT: He said he was operated on, sixi. 

MR. BEASLEY: But, I mean as to the nature of the operation. 


If the Court please. 

THE WITNESS: I would not. He operated on my stomach, and there 
is a scar there and a sore, but what he done to it I don’t know. 

MR. OFFUTT: Your Honor, I am going to withdraw my objection 

to the hearsay, if he wants to ask him what the doctor told him. 

******* 

238 BY MR. BEASLEY: 

Q. What was your condition when you left the hospital? A. At 
that time? 

Q. At that time. A. Well, I still had a bandage on it, the dres¬ 
sing, and I was home about three wedks and I went back to work. 

Q. Were you on any special diet? A. Well, not particularly spe¬ 
cial. He said to use broiled meat if I eat much meat. 

Q. How long were you disabled as a result of that operation? 

A. About six weeks. 

Q. Then you felt, so far as you knew, that you had recovered 
your health? A. Beg pardon? 

239 Q. And do I then understand that you felt you recovered your 
health as far as you knew? A. I didn’t think so, chief; I did. Because 
I have been on jobs nine, ten, sixteen hours, seven days a week. If 

a man wasn’t in pretty good health, he couldn’t take that out on con¬ 
struction, because it is a hard life. 

Q. When did you fall and fracture all of your ribs, Mr. Reid? 

A. '35. I don’t know about all the ribs, now, but I had a fall in '35. 

Q. And did you understand that you fractured your ribs— 

MR. OFFUTT: Just a minute. I move that that question be 
stricken as being based upon a false premise—fall and fracture all of 
your ribs. 

THE COURT: I understood him to say he did not know that they 
were all fractured. 

i 

THE WITNESS: I did not know that any of them was fractured. 

I wasn’t told that. I can explain that a little later when we come to it. 

MR. OFFUTT: He ought to explain it now. 
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THE COURT: All right. If you want him to explain it. I thought 
you wanted to stop him. 

MR. OFFUTT: No. I am objecting to the question. The question 

240 has to be based upon a fact, and so he says, 'When did you”— 
and I say when he says that— 

THE COURT: If you will give me a chance, I may help you, sir. 
MR. OFFUTT: Yes, sir. j 

THE COURT: Did you in '35 have a fall in wiiich you hurt your 
ribs or side? 

THE WITNESS: I had a fall in '35. I broke this arm, knocked all 
the teeth loose on that side, and a fracture of the skull. My head was 

i 

swollen up, but if my ribs were hurt at that time I found that out since 

j 

they have dug the file out of the archives and a doctor up here said I did 

i 

have some broken ribs and a punctured lung at that time, but I went 
back through the commission, and went back to work. I didn’t know it 

l 

until they dug that file out; I was never told by the insurance company 

i 

for the doctors if they was any ribs broken. They nkight have been 

l 

broken. I don't know. I did have a bad lick on the head and the arm 

and my teeth were knocked loose. 

* * * * * ! * * 

241 BY MR. BEASLEY: 

Q. Mr. Reid, has the suggestion been made to you by doctors 
recently that your lung trouble stems from that injuijy in 1935? 

242 A. Not from a doctor, no. But the claim agent for the insurance, 
yes. 

******* 

244 BY MR. BEASLEY: 

I 

Q. To avoid any misunderstanding, Mr. Reid,! what insurance 

i 

man are you talking about, the one handling your workmen's compensa¬ 
tion? A. That is right. 

i 

Q. Mr. Reid, tell me: After your accident on {August 28, 1952, 

i 

I believe that you—strike that. At the time of your accident on August 
28, 1952, who witnessed it other than yourself? A. One colored laborer. 

i 

i 

I 
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Q. And you are unable to tell us his name other than a first 
name Jesse; is that right? A. That is all I have ever been able to 
find out. 

245 Q. Did you make any effort to find out who he was ? A. I did. 

Q. Through whom? A. The labor foreman, Mr. Loving; the 

timekeeper, and the other timekeeper, Farquar, or something; con¬ 
tacted them and they said they would try to dig it up and let me know. 

But they never have until this day. And I contacted them frequently 
since then. 

Q. Could you give them any description? A. I did. 

Q. And what was the description? A. Well, he was kind of a 
heavy-set, yellow boy. I would say around 40 year old, if my guess is 
good. A very good laborer and a nice boy. But I don’t know him. 

Q. Mr. Grondine, who was on the job, as I understand was a 
friend of yours. A. Beg your pardon? 

Q. Mr. Grondine, on the job, was a friend of yours? A. Well, 

I will answer that, sir. Any man on that job was a friend of mine. 

THE COURT: No. Mr. Witness, if you can answer it just say 
yes or no. Was he a friend or not? 

THE WITNESS: Well, now, I don’t know how to answer that. 

246 THE COURT: You can’t answer it; all right, sir. 

THE WITNESS: Not a special friend, no. Could I answer it like 

that? 

THE COURT: Yes, sir. 

BY MR. BEASLEY: 

t 

Q. He was the one that got you the job? A. He is the one that got 
me the job, yes. 

Q. Did he ever get you any other job? A. He had. 

Q. You have known him for some time? A. Since '32. 

Q. Now, he came up, did he, while you were there at the scene of 
the accident? A. I sent the laborer around for him and he came around. 

THE COURT: Now, Mr. witness, please, sir, if you will try and 
wait until the question is put and answer it. The only question is, did 
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Mr. Grondine come? 

THE WITNESS: He did. 

THE COURT: AH right, sir. 

BY MR. BEASLEY: 

Q. Was your helper stiU there at that time? A. He came back with 

him. 

Q. He came back with him? A. That is righ£. 

Q. Did you ever ask Mr. Grondine to attempt toidentify the 

247 helper? A. I did. 

Q. Mr. Grondine was the foreman or supervisor, wasn’t he? 

A. General carpenter foreman I think it was. 

Q. And you were a carpenter, and this man ypu referred to was 
a carpenter’s helper? A. That is right. 

Q. So you were working under Mr. Grondine’is supervision? 

A. That is right. 

Q. Did Mr. Grondine—I believe you said youidid ask Mr. Gron¬ 
dine who he was? A. I have. 

Q. And did Mr. Grondine know him? A. He said he didn’t carry 
him on his book. He might know his face but he didii’t know what his 
name was. 

Q. Did he make any effort to find out who he was? A. He said 
he would but he never did find out. 

Q. When Mr. Grondine came up, did you teU him what had 
happened? A. I did. 

Q. When you went to the general superintendent’s shack, I be¬ 
lieve you testified you met the timekeeper there. A. WeU, he came 
in after I got up there. He went around to bring his car around. 

248 Q. Well you saw him in the general superintendent's shop? 

A. I did. | 

i 

Q. And that is Mr. Farquar? A. Yes. They caUed him 
Tommy Farquar; yes. j 

Q. Did you teU Mr. Farquar what had happened? A. I did. 

Q. Now, did you see Mr. Argenbright, the general superintendent— 





90 


A. I did. 

Q. — or job superintendent? A. Yes. 

Q. Did you tell him what had happened to you? A. I did. 

Q. Now, in answer to that last question, I am still talking about 
when you went up to the— A. That is before I went to the clinic. 

That is what you have reference to; before I went to the clinic, I did. 

Q. The same day of the accident, just a few minutes afterward. 

A. That is right. 

Q. When you went to Doctor Becker, did you give him a history 

249 of what had happened to you? A. I did. 

Q. Now, with respect to climbing this wall, Mr. Reid, as I 
understand it, your testimony is that you were to look for anything 
loose on the wall; is that correct? A. That is right. 

Q. Now, in answer to your counsel's question as to whether 
you had found a loose scab, you said, "No, not a scab". I got the im¬ 
pression you had found something else loose. Is that correct? A. 

It would be that a hairpin might be missing, or a nail might be out of a 
hairpin. 

Q. Now, as I understand it, if a scab is nailed down they leave 
the nails protruding up. A. If they haven't got double-head nails they 
do, yes. 

Q. Even if they aren't double-head? A. They leave them pro¬ 
trude up as I explained it yesterday. 

Q. That is right; so that they can be easily withdrawn as the form 
is taken down; is that right? A. Yes, sir. 

Q. What size nails are they? A. They were using 20-penny 
spikes on that job. 

Q. 20-penny spikes? A. Yes. 16 or 20. 

250 Q. Is that a pretty-good sized nail? A. It is about a three-and- 
a-half inch nail; the 20; and the other one is about a half inch shorter 
than that, 3-inch-nail. 

Q. You are dropping your voice. You said three and a half inch 
and then — A. 20-penny spike is 3-and-a-half; and a 16, if they use 
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16, which they seldom do for those scabs, would be three inches. 

Q. Which is the larger—16 or 20? A. 20. j 

Q. And that is what is usually used? A. That is what is cus¬ 
tomary on most jobs in Washington. 

Q. How big around is the head of a 20— what is it? A. 20 
penny spike. 

Q. 20 penny spike? A. That is right. 

Q. How big around is the head of it? A. We|l, it is about a quar¬ 
ter of an inch. 

Q. About a quarter of an inch. And how far Would they leave them 
sticking up above the surface of the scab? A. About a quarter of an 

I 

251 inch, and not over three-eighths. 

Q. Now, you said there were three in each eiid? A. Well, it 
is customery to put three in either end, or more, b^it not less than 
three. 

Q. Well, you said either— A. Both ends. 

Q. So it is each; is that right? A. That is tight. 

Q. Now, one of the things you were looking fqr was to see if there 
was anything loose. Did you customarily feel on any of those scabs to 
see if the nails were there before you pulled yourself up? 

MR. OFFUTT: What was that word? May I hear? Did he cus¬ 
tomarily something. 

MR. BEASLEY: Feel for the nails. | 

MR. OFFUTT: Oh; "feel". Thank you. 

THE WITNESS: Sir, I was looking for everything that was loose; 
but that particular place I reached up, I couldn't see the nails, I 
couldn't tell it was loose until I got a-hold of it. 

BY MR. BEASLEY: 

Q. Well now, as I understand it, you were standing on a whalor 

252 only two feet below where you reached to pull up; is that right? 

A. Sir, I was standing about six foot below. 

Q. Then you could have stepped on a whalor only two feet above 
where you were standing; is that right? A. You reach up there. 




though. It Is customary. Why, you don’t just pull up one at a time, 
or something; that is about the way it happens. 

Q. Tell me, why do you have to reach way up overhead? These 
things are only two feet apart on centers, aren’t they? A. That is 
right. 

Q. And you could have gone up two feet at a time, from one whalor 
to another, could you not? A. You could. You could climb up there and 
then climb back, but you can’t work if you are up there on top of it, 
if you find something loose. It is not customary to climb up, and slip 
; up on it. 

Q. You mean you can see better something at eye level—is that 
what you are saying? A. No. I am saying if you are up there too 
close to your work, if you find something, if you pull yourself up and 
look as you go up; if you climb up one section and down another one and 
look it up. 

253 Q. Well, Mr. Reid, don’t you customarily feel and test before you 
pull yourself up on a board, that you don’t yet know whether it is nailed 
down? A. Well, sir, they are paying you there, and you have got to 
make a showing going over it, and if he was to do that, why, it would 
take several hours more than a foreman would want you to spend on it. 

You have got to look it over and get away from it. I was on that one the 
day before and up until 9:30 that morning. 

Q. Well, you had had your helper bring some material there so 
that if you found anything loose you would fix it, as I understood you to say. 
A. That is right. 

Q. And yet do I now understand you were just going to make a 
quick once-over-lightly to save time and report to the foreman it was all 
right? A. No. This material, sir, might have come all up the other 
end, if there was not a brace loose. He keeps it moved along so if I 
need it he could shove it to me or put it up. The four-by-fours. I think 
that is what you have reference to. 

Q. Well, I assume if you found anything loose, you would have 
fixed it, would you not? A. That is right. 
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Q. You fixed the hairpins you found loose? A. That is right. 

254 THE COURT: I don T t know that you have answered it or not, and 
if you did, I didn't understand you. Did you say that you do feel and test 
before you pull up or you don't feel and test before you pull up? 

THE WITNESS: Well, sir, you do and you don^t; but if you are up 
there working, why, you are going on up looking it over, and you do not 
test every piece. 

THE COURT: I assume you are talking about tjhe pieces that you 
hold onto. 

MR. BEASLEY: That is right, if Your Honor please. 

THE COURT: Did you go up like a ladder, sir? 

MR. OFFUTT: He did not say that, Your Honor. 

THE COURT: I am asking the witness now. 

MR. OFFUTT: Well, I did not understand the Examiner had that 
in mind. He just asked him generally, do you feel as you go up. Is Your 
Honor asking him that question now? 

i 

THE COURT: Did you understand what I said, Mr. Reid? 

THE WITNESS: That is right, I did; I think. 

THE COURT: All right, sir. What was it, or tell me what you 
did, sir. ! 

THE WITNESS: Well, in construction you are put there to look 
the form over, check it out. Well, you don't go feeling up of everyone. 

255 You are supposed to take care of yourself, too; but you have got 

I 

to make a showing or get away from it. You can not jspend a lot of 
unnecessary time on it, I mean. I have been asked before why didn't 
I use a ladder. You can not hardly use a ladder for that, either. I 
was not asked this time, though. 

* * * * * * * 

i 

BY MR. BEASLEY: 


256 


Q. What I am getting at, the way you have placed these nails here 
> in this specimen, couldn't you feel the nails when you put your 
hand up on the scab? A. Well, sir, they would not be sticking up like 
them. I just stuck them up there. 
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Q. Oh; proportionately they would not, but actually that nail 
would have been as high as this, a much bigger nail, wouldn't it? 

A. Well, you do not let the head stick up. After you use all the nail 
that is possible, to leave room to get a stripping bar under it, which 
is the maximum of a quarter of an inch or not over three-eighths. If 
it is a double-head nail, it is three-eighths. 

Q. Above the surface? A. Above the surface. But they don't 
stick up like that. 

MR. OFFUTT: I dispute what he says about the nail being a 
quarter of an inch here. I have a tape measure here so there will be 
no question about whether it is; a quarter of an inch or not. 

MR. BEASLEY: You want to know how high this nail is which I 
pointed to; let's have your measure and let's see. 

MR. OFFUTT: There you are. 

MR. BEASLEY: How much this nail is above. 

257 MR. OFFUTT: That is a half inch. 

MR. BEASLEY: It is one notch below, isn't it? 

MR. OFFUTT: I don't think it is, no, sir. 

THE COURT: Ladies and gentlemen, whatever it is—Mr. Witness, 
what is the fact? Did you say that the head of the nail was kept up about 
a quarter of an inch, or three-eights of an inch? 

THE WITNESS: Sir, it is general practice in construction to leave 
the head—if they are double-head, they got double-head nails; and if it 
is a double-head nail it sticks up about three-eighths of an inch, but if 
you use single-head nails you let them stick up about a quarter but use 
all the nail you can in the timber to reinforce it. 

i 

THE COURT: All right, sir. 

THE WITNESS: Just enough to get the stripping bar under there to 
pull it out. 

BY MR. BEASLEY: 

Q. Mr. Reid, tell me, is that your signature on each of those 
three pages? A. Yes; that is my signature. 

Q. Sir? A. That is my signature; yes. 
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Q. Is there any handwriting—that is, is ther^ anything in your 

I 

handwriting on the third page other than your signature? A. Yes, 

258 sir. M I have read this three-page”-- 

Q. A little louder, please. What is it? A. j "I have read this 
three-page”— 

Q. ”1 have read this three-page statement”, and what else? 

MR. OFFUTT: I object to something that is iiot in evidence. 

■ i 

MR. BEASLEY: I am asking if there is anything on there in 

i 

his own handwriting other than his signature. 

THE WITNESS: That is right. I did read it. 

THE COURT: Mr. Witness, you can say yesior no; and we will 
deal with it afterwards. There is something on thjere other than your signa- 

i 

ture? 

THE WITNESS: Yes. I read what it was on there, and it is my 
writing. 

MR. BEASLEY: May I have this marked for iidentification, please, 
as Defendant’s Exhibit Number 1? 

I 

(Defendant’s Exhibit Number 1 was marked for identifica¬ 
tion. ) 

******* 

265 BY MR. BEASLEY: 

Q. Now, Mr. Reid, I want to ask you if it is not a fact that you, 
on the date of the accident, and at the time of giving this statement, 

i 

said that you had been working for Fairmont Form Company — A. Now 
is that the one that Mr. Slickus taken, or the day of the accident? 

I 

MR. OFFUTT: lam sorry, Your Honor, butjMr. Beasley is 
standing right here and I did not quite get part of his question. 

THE COURT: You are entitled to know it. 

MR. OFFUTT: May I get it? I thought it referred to the state¬ 
ment. 

THE COURT: I have not heard him refer to the statement. 

i 

MR. OFFUTT: If he did not, that is aH rightl 
266 THE COURT: I understood you to ask him if he did on the date of 
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the accident state he was working for Fairmont. 

MR. OFFUTT: Well, that is all right. 

THE WITNESS: Mr. Slickus did. I didn’t say it. May I straighten 
that out, what I know? 

MR. BEASLEY: You have answered my question, if that is what 

it is. 

THE WITNESS: I did not say it. 

BY MR. BEASLEY: 

Q. Now, on the date of the accident and in this written statement, 
did you not say that at the time of this accident you were putting a four- 
by-four brace about 27 feet long in place— 

MR. OFFUTT: Just a minute. He is obviously reading from some 
paper which he has had indentified as a statement. I object to him read¬ 
ing from a statement which is not in evidence, Identification Number 1 
for the defendant, and propounding a question to the witness and asking 
him in the frame of a question that has now been propounded to him, 
about the contents of the statement which the witness has said he did 
not read until Your Honor had him read it here today. 

THE COURT: I understand your question to be did he make this 
267 statement. Is that right? 

MR. BEASLEY: Yes, Your Honor. 

THE COURT: The statement is not in evidence, ladies and gentle¬ 
men. This is a question. 

If you want to refresh your memory from something, you certainly 
may, but the statement is not in evidence, and you will not deem it at 
this time to be of any probative value to you at all. 

The question is merely, did he on such and such a day make a 
statement, and you will have as evidence his answer to that question. 

The statement is not before you at this time. 

BY MR. BEASLEY: 

Q. Mr. Reid, did you state on the date of the accident, to the 
people that you reported the accident to, and did you also on November 
13, 1952, some two and a half months later, state that when the accident 
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occurred to you you were putting a four-by-four, 27 -foot long brace in 
place to brace the form, and that there was a hole where the footing had 
been poured, and your foot slipped and you fell into that and struck your 

leg against a four-by-four in that hole? 

* * * * * * * 

269 THE WITNESS: I did not. 

I 

BY MR. BEASLEY: 

270 Q. You did not? A. Right. 

Q. Mr. Reid, did you state to anyone at any time that this accident 
happened when you were pulling a guy rope to put a section of a column 
in place ? A. I did not. 

♦ * * * * * * 

271 BY MR. BEASLEY: 

Q. What did you tell Mr. Grondine, if you remember? 

THE COURT: Now, so we will know what we are talking about, 
as of the time of the accident, sir? 

MR. BEASLEY: As of when he came up right after the accident, 
and, to limit the question further, if Your Honor please, what did you 
. tell him as to how the accident occurred? 

THE WITNESS: May I explain that in detail, sir? 

BY MR. BEASLEY: 

Q. You tell me, if you will, not an explanation^ but what you 

] 

remember, if you do remember, what you told Mr. Grondine. That 
is what I would like to know. A. I remember and know what I did 
tell him. j 

Q. What did you tell him? A. He got around there and says, 
Tf What happened, Bob”—and I says, tf I got a-hold of aj loose scab. I 

272 fell off of there and I have hurt myself. M 

And he asked me could I get out of the hole on my own power, or 
did I want him to get a stretcher and carry me out. I said, Tt Well, I 
think I can walk out on my own power. M 

He said, "Well, you go up to Mr. Argenbright'g office and wait 

I 

and I will send Tommy around to carry you down to the clinic. M 


i 



But it wasn’t no brace. It was a loose scab. It was a scab and he had 
seen it, because I showed it to him. 

Q. I did not hear that last. A. Grondine did see the scab. I 
have never made the statement to no one— 

THE COURT: Now, Mr. Offutt, you are going to be in the same 
predicament. He volunteers all sorts and types of answers. 

THE WITNESS: He asked me to explain it, Your Honor. I am 
sorry. 

THE COURT: If you want him to do it, I will permit it, but I 
thought you were objecting to it. 

MR. OFFUTT: I do not. Your Honor, but, you see, we are all 
having a little difficulty. 

THE COURT: I want you to understand that he is doing it now. 

273 MR. OFFUTT: Yes, sir. 

BY MR. BEASLEY: 

Q. What did you tell Mr. Farquar as to how the accident occurred? 
A. I am not sure that I told him just how it occurred but I told him I got 
a loose timber and fell off the wall. 

Q. Well, Mr. Farquar made up the compensation accident reports, 
did he not, on the job? A. I do not know. But he did not start mine. 

Q. He was the timekeeper, was he not? A. He was the time¬ 
keeper and engineer, but someone else in Mr. Argenbright’s office 
started mine but they didn’t complete it while I was there. 

Q. Now, Mr. Farquar drove you from the job to Doctor Becker’s 
office? A. That is right. 

Q. Waited for you while you were at Doctor Becker’s? A. That 
is right. 

Q. And then drove you back to the job? A. That’s right. 

Q. Did you have any discussion with him during that time as to 
what had happened to you? A. Only I fell and hurt myself. In details 
I would say no. 

274 Q. You would say that you did not tell him how you fell? A. I 
told him how I fell; I got a-hold of a loose timber. 
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Q. That is what I want to know. What did you tell him as to 
how you came to hurt yourself, Mr. Reid. A. I told him I got a-hold 
of this loose scab, and it give way and t hr owed me back, just like it 
did happen, sir. 

i 

Q. Just like what? A. Just as it did happen, j 
Q. What did you tell Mr. Argenbright when yoi^ got back to— 
now, as I understand, you didn T t see Mr. Argenbright or talk to him 
before you went to Doctor Becker’s, but you did talk to him after you 
got back; is that correct? A. You got it just backwards. 

Q. I am sorry. A. I saw him before I went tyit I did not see 
him after I returned. 

I 

Q. Before you went to Doctor Becker’s what did you tell him as 

to how this accident occurred? A. Well, he asked iie where I had 

i 

got hurt and he looked at my leg, and I told him about getting a-hold of 
the loose timber. And then he brought in someone to make the report 
at that time. 

27 5 THE COURT: He said he told him of getting hold of a loose timber; 

is that right, sir? 

THE WITNESS: A loose scab, yes. 


BY MR. BEASLEY: 

Q. And what statement did you make to Doctor Becker as to how 
you came to get hurt? A. I did not explain, as I remember, in detail. 
I told him I had fell off of a wall and hurt myself. Anp he asked me 
where and I told him the back leg and the upper side, j 

Q. I am interested at the moment as to the manner in which the 

j 

accident occurred; not your injuries, Mr. Reid. A. j You asked me 
nhat I told Doctor Becker, sir— 

Q. As to how you got hurt. A. I did not explain in detail how. 

I told him I fell off of a wall. 


276 

A. 


* * * * * * * 


Q. Mr. Reid, when you got paid, I believe you 
That is right. 

Q. In an envelope? A. That is right. 


i 

were paid in cash. 


i 
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Q. Do you remember slips such as this one in the pay envelopes? 
A. There was a slip in there. I will have to look at it and see. Yes; 
there was such a slip in there. Yes. 

Q. Such a slip as that? Does that generally look familiar to 
you? A. Yes; it looks like one of them. 

Q. And in the place where there are blank forms they would type 
in the amount of your pay, the withholding, social security, and take- 
home pay, would they not? A. I guess they did; but I didn’t check. 

Take the money out and tear that up and throw it down. 

277 Q. You took the money out, tore the slip up— A. And tore up 
the envelope, and if the slip was in there I would tear it up, too. ; I never 
kept them. 

Q. You did not keep them as a record of your earnings? A. No, 

sir. 

MR. BEASLEY: May I have this slip marked for identification, 
please. Defendant’s Exhibit Number 2? 

THE COURT: Yes, sir. 

(Defendant’s Exhibit Number 2 was marked for identifica¬ 
tion. ) 

BY MR. BEASLEY: 

Q. With respect to your earnings, it is customary in the building 
trades for carpenters and other workmen to lose time due to bad weather 
and other conditions? A. That is right. You get $2.87-1/2 an hour at 
that time, is what l was getting, if I worked. 

Q. So that you would have days that you did not work because of 
rain? A. If it was a rainy day I did not work. 

Q. And that was usual and customary in the business, was it not? 
A At that particular job for me, because I wasn’t on salary. I was 

278 working by the hour. 

Q. And that is a frequent or usual condition for carpenters to 
work, isn’t it? A. For carpenters, journeymen, yes. 

Q. Isn’t it a fact that you and your wife have sued Doctor Samuel 
Becker in this court claiming that these complications and injuries or 


disabilities that you have suffered was the result of his negligence in 
not treating you properly when you went to his office? 

MR. OFFUTT: Just a minute. I object to that. 

THE COURT: I think we have taken judicial nbtice, I believe at 
the instance of Mr. Offutt, of the case. Now, I think that will speak for 
itself. Now, what is your point, Mr. Beasley? 

MR. BEASLEY: I am not sure that I understand. I had thought 
that the witness himself should verify that the action had been brought. 
You see, the parties don f t sign the complaints themdelves, and I wanted 
to bring knowledge— 

THE COURT: Let T s make sure. Is there any question about it? 

MR. BIRD: No, Your Honor. I will concede that I brought this 
action in his behalf and that it is on file, and it will speak for itself. 

THE COURT: All right, sir. And the two persons you have talked 
about, the wife plaintiff here, and the husband, on the stand? 

279 MR. BIRD: The question that Mrs. Reid was ^sked— 

THE COURT: All I was trying to do was identiify them; identify 
these people with the action. 

MR. BIRD: Yes, sir; they are the persons. 

* * * * * | * * 
REDIRECT EXAMINATION 
BY MR. OFFUTT: 

♦ * ♦ * * * * 

283 Q. Now, when you were in the George Washington Hospital, or 
when you were in the hospital, did you ever receive a check of any kind? 
A. I did. 

Q. Now, was that a check from the compensation insurance car¬ 
rier? A. It was from Standard Accident Insurance jCompany. 

Q. Now, did that check have the name of Cramer-Vollmerhausen 

on it? A. It did. 

* 

284 Q. Or what name did it have on it? A. Fairmont Form. 

Q. Now, up to that time when you were in the hospital, did you 
ever hear the name Fairmont Form Company, or Corporation, before. 
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as being connected with you in any way? A. I had not. 

Q. Was that before or after Mr. Slickis came to see you? A. 

No, I didn T t see Mr. Slickis until after I got out of the hospital and 
he sent me to come up two days later to his office to give him a state¬ 
ment. That is the first check I got, when I was over there at Fairmont 
Form. 

Q. In other words, you went to get the check? A. No. They 
sent the check to the hospital, or sent it to my home and the wife brought 
it over there. It had Fairmont Form on it. That was along in the first 
part of October. That is the first time I had ever seen Fairmont Form 
on it. 

******* 

285 Q. Has Mr. Grondine been in this court house under subpoena, 
to your knowledge, since this trial started? A. He was out in the wit¬ 
ness room all day yesterday. 

286 Q. Is he available around the city here? A. He is not out 
there today. 

Q. He is around the city here, though? A. Yes. 

Q. Now, Mr. Beasley asked you, r T)on t t you customarily test and 
feel around for the nails, and so forth, before you climb up anywhere." 
Do you ever customarily do that? A. No. 

Q. Did you ever see any mechanic testing anything, feel around 
to see if nails were in, and that sort of thing, before he climbed up on 
scaffolding or a form of this kind? A. No. 

Q. You have been a foreman on these jobs, you said? A. I have 
been superintendent and foreman. 

Q. What would you do with a mechanic that felt around to see if 
nails were tight or things like that, on the job such as you were doing 
at that time? Would you keep him? A. I would let him go. 

Q. Did you expect to find, as you were looking around, that 
mechanics or whoever put that scabbing up there, would have left it 
without at least one spike in it? A. Not that scab, no. 

287 Q. Any scabbing? A. Any scabbing. 


RECROSS EXAMINATION 


BY MR. BEASLEY: 

I 

♦ * * * * * * 

292 BY MR. BEASLEY: 

Q. Do you know, while we are on the point, 0ne further thing: 

i 

Whether your counsel excused Mr. Grondine from coming back today? 

MR. OFFUTT: I don’t think he knows that, Ypur Honor, because 
I was alone. 

THE COURT: Did you or did you not? 

MR. OFFUTT: He said he had to be at the ot^ier job and I excused 
him today, and he said he would be here any time somebody wants him. 
THE WITNESS: I rode to his home with him and he got out and he 

said, ?T Well, they told me they wouldn’t need me tomorrow, and they 

: 

would let me know by telephone.” * * * 

293 BY MR. BEASLEY: 


Q. With respect to feeling and looking to see if a loose scab was 
nailed, you say you don’t generally do that? A. It is not a practice 
to feel as you go up, no. 

Q. Well, you know that you are inspecting something not yet in¬ 
spected when you are doing that kind of work, don’t you ? A. Well, you 
can’t take time to do that. 

Q. Just answer my question. You know you are inspecting some¬ 
thing that hasn’t yet been checked, don’t you? A. You know it hasn’t 
been poured, but you are looking it over. 

Q. Hasn’t been what? A. Well, you are checking something that 
the concrete hasn’t been poured in, yes. 

Q. Well, the wall itself hadn’t been checked, bad it? A. I was 

! 

checking it. 

■ 

Q. Right; and that is what you say now—I mean, that is your 
testimony as to what you were doing. 

THE COURT: I think he said that two or three times, Mr. Beasley. 
I don't want to cut you off. 
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THE WITNESS: I am trying to say It as Is. 

THE COURT: I didn't hear what he said then. What did you say, 
Mr. Witness? 

THE WITNESS: I said I was checking It; yes. 

BY MR. BEASLEY: 

Q. Would you say that when you don't reach up and feel before you 
put your weight on something, not yet checked, that you are just taking 
a chance? A. Not If you expect that to be nailed. The general practice 
Is, a scab wouldn't be over a joint If It wasn't nailed. I had been on It 
two days and I had been on It all over the country. It Is the first 
one I had ever got a-hold of. There have been some left loose; don't get 
me wrong; but I haven't got a-hold of them. 

Q. You say they have been left loose? What Is the purpose of 
checking the wall? A. It Is a safety check. 

Q. To see if everything has been nailed down, Isn't It? A. Intact. 

Q. Is that right? A. And anything; loose hairpins, nails In them, 
and so forth, anything that would give when you was pouring concrete. 
Yes. 

* * * * * * * 

295 Q. You were reaching how far up when you caught a-hold of this 
scab, in relation to your head or shoulder height? A. Well, may I 
stand up? 

Q. Would you, if you please. A. Well, I would say just about 
that position. That is only about the third whalor down. 

MR. BEASLEY: Mr. Offutt, would you agree that he places his 
hand perhaps six Inches to a foot above his head and about two to two 
and a half feet out In front of his face, that Is, it is angled out in 
front but not much above his head? 

MR. OFFUTT: I would say it is about a foot above his head and 
about a foot and a half out in the front, if you will agree to that. 

******* 

MR. BEASLEY: All right. I will accept it. 
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105 

FURTHER RECROSS EXAMINATION 
BY MR. BEASLEY: 

Q. As I understand it, from your testimony, the night of the acci- 

i 

dent you caHed your family physician, Doctor Orr. A. I called Doctor 
Orr, yes. 

Q. Is he your family physician? A. He was, yes. 

Q. He was no one that you were sent to by anyjcompensation people? 

i 

i 

A. No. I called him myself. 

Q. Right. And who sent you to Sibley Hospital? A. Doctor Orr. 

* * * * * I * * 

302 WILLIAM B. FLOYD 

was called as a witness by and on behalf of the Plaintiff, and, being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. OFFUTT: 

l 

j 

* * ★ ♦ * j * * 

Q. And you live at 603 A Street, Southeast, in Washington, D.C. ? 

303 A. That is right. 

j 

* * * * * * * 

Q. And how long have you been living at that location? A. 22 
years. 

Q. And do you know the plaintiff, Mrs. Reid, who is sitting here 
at the table and her husband, Mr. Reid, who just sat!in the back of the 
court room there? A. Yes, sir. 

Q. And how long have you known them? A. Well, about eleven 

! 

years. 

Q. And with respect to your house, where is tlteir house? A. Their 
house is right around the corner from me. 

Q. And— A. They stay on 6th Street and I stay on A Street. 

Q. That is, they are in the next block, the same block you are in? 

A. In the same block. 

i 

Q. Only around the corner on 6th Street. A. That is right. * * * 
Q. Now, during the time that you have known them have you seen— 
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state whether or not you have seen Mr. and Mrs. Reid seldom or often. 

A. How is that? 

Q. Have you seen them frequently? Tell us about it. A. Prac¬ 
tically every day. 

Q. And are you friendly? A. Yes, sir. 
******* 

Q. Now, having in mind the time when he was injured while work¬ 
ing out at Walter Reed Hospital August 28, 1952, do you remember 
when that happened, sir? A. Well, I really don’t, but ever since I have 

been knowing him he has been walking with that cane going backwards 
305 

and forwards to the doctor. 

* * * * * * * 

311 CHARLES MORRIS LOVING, JR. 

was called as a witness by and on behalf of the Plaintiff, and being 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. OFFUTT: 

******* 

312 Q. And, Mr. Loving, what is your occupation or profession? 

A. Construction engineer. 

Q. And were you in 1952, July and August, or during the project, 
building project which was being worked upon or constructed at the 
Walter Reed Hospital, employed by the Cramer-Vollmerhausen Company, 
Inc. ? A. I was. 

Q. Who was the general contractor on that job? A. Cramer- 
Vollmerhausen. 

* * * * * * * 

313 Q. What were you doing on that job? What was your job? A. I 

was the engineer. Construction engineer on the job. 

% 

Q. And what were your duties in connection with that job? A. 
Laying out the building lines and grades, helping to supervise the general 
construction of the job. 

Q. And can you tell us whether or not in your duties, as you have 
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outlined them here, you would have occasion to inspect the job ar vari¬ 
ous times during its progress of the construction? A. Yes. 

Q. In connection with that work that you were jdoing, do you know 

i 

whether pictures were taken or any permanent records were made to 
show the condition of the building at various stages of its construction? 

A. They were. 

Q. How frequently, sir? A. Once a month, I believe. 

314 Q. And were they just one or two, or how werie the pictures taken? 
A. I don’t recall exactly how many were taken, but they were taken ac¬ 
cording to the specifications for the job. That is seti forth in the spe- 
cifications as to how many and how often they are taken. 

Q. Can you tell us who would take those pictures? A. Commer¬ 
cial photographer. 

Q. And for what purpose were they taken? I mean for whose use. 
A. For the use of the Corps of Engineers. 

Q. And the Corps of Engineers, would they be the only parties who 
would get pictures, or copies of them? A. No. I wouldn’t say that. 
Copies were available for other people if they wanted to pay for them. 

I 

But they were taken specifically for the Corps. 

Q. What about the general contractor; what was the practice with 
respect to it? A. I couldn’t say for sure but I imagine that he did get 
some of the pictures from time to time himself. 

Q. And would you, in connection with your checking, look at some 
of these pictures ? A. Once in a great while I would see some of them. 
Q. Were you working on the job on the building at the time an 

315 accident occurred in which Mr. Robert Paul R^id was injured, 

I 

one of the carpenters? A. Yes, I was. I 

Q. Did you see the occurrence? A. I did not. 

Q. When did you first hear about it, sir? I mean, on the day it 
happened. A. Oh, yes. I heard something about it! the day it happened. 
That is customary on the job. You always hear when someone gets hurt. 

***** 4E * 

Q. Do you know what the practice was if someone was injured 
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as to who they would carry the person to? A. When the job first got 
started, the carpenter foreman or sometimes the steward; sometimes 
the timekeeper, would carry whoever was injured to the doctor. 

Q. And did you yourself ever carry any of them to the doctor ? 

A. I did, after the timekeeper left our job. I took over his duties as 
well as the others that 1 had. It was one of them that I picked up. 

316 Q. What is the name of the doctor to whom they were carried, 
to your knowledge, if you remember? A. I know the man when I see 
him and I do know his name, but I can T t recall it at the moment. 

Q. Was it Doctor Becker? A. Becker is correct, yes. 

Q. And was the Doctor Becker that you are referring to located 
in offices on 16th Street down from Walter Reed? A. That is correct. 

Q. And by the way, were you employed by the Cramer-Vollmerhau 
sen Corporation? A. I was. 

Q. Can you tell us whether or not Fairmont Form Company, Inc., 
was one of the subsidiaries or sub-contractors on the job? A. They 
were. 

Q. Did you ever hear of the Calvert Contracting Company, Inc. ? 
A. I have. 

Q. Were they one of the subcontractors on the job? A. That is 

right. 

Q. Did you ever hear of the Colonial Fireproofing Company, Inc. ? 
A. I have. 

317 Q. Were they one of the subcontractors on the job? A. Yes. 

Q. Did you ever hear of the Evergreen Engineering Corporation? 
A. Yes. 

Q. Were they one of the subcontractors on the job? A. They 

were. 

Q. Do you know where the offices were of those various sub¬ 
contractors I have referred to, sir? A. They were on Connecticut 
Avenue. 

Q. Do you know where the Cramer-Vollmerhausen Corporation, 
Inc., was located? A. Yes. It is on Connecticut Avenue. 
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Q. With respect to where the Cramer-Vollmerhausen offices 
were located, where were the other subcontractors located? A. They 
are all the same. 

Q. All in the same building? A. Same place. 

* * * 4c 4c 4c 4c 

319 Q. Let me withdraw that and approach it another way. Showing 
you a photograph which has been marked Plaintiffs Exhibit Number 2, 
does that appear to you to be one of the progress pictures that was made 
of this particular construction job at Walter Reed? A\. Yes. It is. 

That is me standing over there. 

Q. By the way, the witness has indicated in the! picture himself. 
That is your picture in the center? A. Yes. 

4c 4c 4c 4c 4c 4c 4c 

320 Q. Now, can you tell us what that is in the left background of the 
picture? A. You mean what it is going to be when it is finished? 

Q. Yes. A. Part of the cooling tower of the building. 

Q. Has that particular structure there anything to do with the forms 
or concrete foundations of any sort? A. Well, it is forms for concrete. 
Q. In other words, that which is on there is some of the form 

i 

which has been partially or completely constructed? i A. That is right. 

321 Q. Can you tell whether it is completely constructed there or not? 
A. It is not. 

Q. It is not? A. It is not. j 

i 

Q. Now, showing you this which is Plaintiffs Exhibit Number 1, 
can you tell us whether or not that is the typical—that isn't the same 
job, now—I mean, it has been so stipulated here that it is not—but 
is that a typical type of form structure as the carpentry work of the 
form structure for pouring concrete? A. Generally speaking, yes. 

That is typical of the type of work. * * * 

MR. OFFUTT: Would you mark this photograph, please sir? 

THE CLERK: Plaintiffs number 4 for identification. 

(Plaintiffs Exhibit Number 4 was marked for identification.) 

4c 4< * * 4t 4c * 


I 
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322 BY MR. OFFUTT: 

Q. Showing you now this Plaintiffs Exhibit Number 4, and show¬ 
ing you these metal pieces and what appears to be the head of some other 
piece of metal, will you tell us what that is? A. The piece of metal 
on the outside is the hairpin and the one that you see sticking through 
is a wall tie. 

Q. And are they sometimes called tie rods? A. Tie rods. 

Q. And what are those tie rods or wall ties—what do they do or 
what is the purpose of them? A. The purpose of them is to hold the forms 
together so when the concrete is put into the form, to keep the form 
from spreading; from actually falling apart completely if they weren’t 
in there. 

Q. And these pins, what are they for? A. Well, — 

Q. Hairpins. A. The hairpin actually clamps the wall. It is just 
a clamp on the end of your wall tie. The wall tie is just a connector be¬ 
tween two hairpins. 

* * * * * * * 

323 MR. OFFUTT: Would you mind speaking up louder and repeat 
that, please sir? 

THE WITNESS: I say that the wall tie itself is just a connector 
between two hairpins. The hairpins actually are holding the outside 
of the walls, whereas the wall tie keeps the two incorporated in a unit. 

BY MR. OFFUTT: 

Q. And this hairpin, is that wedged by any—is that wedged so 
that that will not become loose? A. It is constructed in such a way that 
it wedges when it is driven over the end of the wall tie. 

Q. And that is the end of the wall tie, or tie rod, which appears in 
this picture, with the pin over it? A. That is correct. 

MR. OFFUTT: I offer this in evidence and Mr. Beasley has no 
objection to it going in, with this explanation— 

THE COURT: You state it, and Mr. Beasley can check it. 

******* 

324 MR. OFFUTT: It shows the portion of the lower extremities 
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of some person, both feet and part of the legs. It is not this job, and 
it is merely offered and admitted in evidence for the purpose of having 
them see close up the tie rod, that is, the end of it, and the hairpin, 

i 

and the general construction there; but the extremities of the person 
there are not to be considered in any way. It does not involve anybody 
here or any job. Is that satisfactory? 

MR. BEASLEY: Yes. 

i 

THE COURT: With that understanding, ladies and gentlemen, the 
picture is in evidence. 

(Plaintiffs Exhibit Number 4 was received in evidence.) 

MR. OFFUTT: May I pass that to the jury, Your Honor? 

THE COURT: Yes, sir. j 

(Passed to jury.) j 

BY MR. OFFUTT: 

Q. Now, after these forms are constructed, l^r. Loving, is there 

i 

a check made by someone to see if the forms are in good condition? 

A. That is the job of the carpenter foreman. 

Q. What is the purpose of that check? A. To make sure his wall 

. 

is going to stand up when concrete is poured into it. 

325 Q. With respect to where the whalors come together and those 
tie rods that you referred to, and the hairpins are located, do they have 
anything known as scabbing? A. They do. Wherever a whalor—the 
ends of the whalors put together, they put another piece of material over 
the top of it and spike it to it, and it is known as a scab. 

Q. And is that scabbing important? I mean, as part of the inte¬ 
gral unit referring to the joint where the whalors, the tie rods, and the 
hairpins are located? A. It could be very important, if it happened to 
come at a joint in the material that you were using for the facing against 
the concrete. If you have a break in your form there land you had a break 
in the whalor at the same spot, with no scab put on there, there is a 

i 

possibility of it opening up at that point. 

Q. And what is the purpose of the scabbing on there? A. That 
is to try to make your whalors continuous, one continuous unit of lumber 

i 

I 



from one end of the wall to the other. 

Q. And how Is the scabbing secured? A. It is nailed in place. 

Q. Is it ever put on there without nailing it? A. I wouldn't 
326 

think so, no. It wouldn f t be any use if it was. 

Q. And if it were put on there and not nailed, would that be good 
practice or bad practice? A.i It would be very poor practice. There 

would be no use to put it on at all if it wasn't nailed. 

* * * * * * * 

CROSS EXAMINATION 
BY MR. BEASLEY: 

Q. With respect to practice on the job that we are concerned 
with, Mr. Loving, that is this—some laboratory—Pathology Laboratory 
at the Walter Reed Hospital, how would youcharacterize the working 
conditions there in the place of employment provided by the contractor 
and the subcontractor? A. Overall I would say they were as good or 
327 better than what you would normally would find. 

Q. Now, if a man is going up a wall to check and see if that wall 
is properly constructed, would he normally in the usual practice reach 
up overhead and pull himself up by a scab without first checking to see 
if it is nailed? 

MR. OFFUTT: I object to that. That doesn't require expert testi¬ 
mony, or anyone—that is clearly a matter of individuality. 

THE COURT: I think Mr. Reid has testified to it, so I will let him 
answer it, Mr. Offutt. He testified what the practice was. 

MR. OFFUTT: Very well. 

THE WITNESS: Well, I couldn't say exactly the practice, but from 
my personal opinion, I would hardly catch hold of the scab to pull myself 
up. I would normally get a-hold of the whalor itself rather than the scab, 
but they usually are a little more accessible for me, being a little shorter 
I could just reach a whalor a little better than I could reaching up a couple 
of extra inches for the scab. 

Q. How far apart are these whalors? A. Usually two feet. 
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Q. And if you have to climb one of these form walls you can climb 
from one whalor to another? A. Yes; it is possible to do that. 

328 Q. And the whalors themselves extend out from the studs so that 

you have plenty of room to grasp them? A. Got three-and-five- 

| 

eighths inches opening between the whalor and the form work itself. 

MR. BEASLEY: That is all. Thank you. 

REDIRECT EXAMINATION j 

BY MR. OFFUTT: j 

Q. You were speaking about your own self, the way in which you 
would do it? A. Yes, sir. 

Q. But that would be an individual thing, wouldn't it? A. Yes, sir. 

i 

* * * * * * * 

329 ALLAN M. McKELVIE 

was called as a witness by and on behalf of the Plaintiff, and, being first 

duly sworn, was examined, and testified as follows:! 

* * * * * 

333 DIRECT EXAMINATION 

BY MR. OFFUTT: 

i 

* * * * * * * 

334 Q. And are you a practicing physician in the district of Columbia 
as well as in Arlington, Virginia? A. I am, sir. 

Q. And how long have you been engaged in the practice of medi¬ 
cine? A. In the practice of medicine since September of 1939. 

Q. And are you specialized in any particular phase or part of the 
medical practice? If so, what is it? A. I am certified as an orthopedic 
surgeon by the American Board of Orthopedic Surgeify. 

MR. BEASLEY: Mr. Offutt, if it will help you, I have no questions 
about the doctor’s qualifications. I might stipulate to them. 


335 Q. Now, Doctor McKelvie, will you tell us when you were first 

i 

called in to attend Mr. Robert Paul Reid, the husband of the plaintiff 

I 

in this case? He is not the plaintiff in this case; it is his wife who is. 
A. May I have permission to use my records? 
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Q. We have the hospital records here, Doctor, by the way. If 
you need these, we have them here, should you need them, sir. 

A. Thank you. I first examined Mr. Robert Reid in Doctor Veal’s 
office at 1801 K Street. His office is immediately above mine and he had 
called me up to his office to examine Mr. Reid where he was consulting 
Doctor Veal at that time. That was on the 5th of September, 1952. 

Q. And did you get a history at that time of how Mr. Reid had 
received his injury? A. The record which I have in front of me con¬ 
sists of a report directly to Doctor Veal following my examination. 

I have in this record a notation here to the effect that the patient 
states that at the time he fell—he had apparently fallen at work on the 
28th of August, 1952, just about two weeks before I saw him—he states 
that at the time he fell at work, he was struck as he was falling by a 
falling piece of lumber which struck him across the lumbosacral area— 
that is the low part of the back here—and also across the posterior 
aspect of the right knee joint, behind the right knee. 

Q. Will you tell us what you found upon your examination of him, 
sir? A. I found that he had a slight increase in the normal back curva¬ 
ture in the higher part of his back. His pelvis was level. There was 
no obvious deformity in the lower part of his back. We found that by 
bending his spine forward he was able to bring his hands to the knee level 
with some pain in the low back. 

I am paraphrasing this rather than quoting it verbatim, for the 
jury’s point of view. 

337 Q. Yes, sir. A. Extension of the back—stretching the back back¬ 
wards—was about 70 per cent of full range of movement. Rotation to 
the right was about 60 per cent of full. And rotation to the left was 
about 40 per cent of the full range. 

Passively bending his feet up on his abdomen was painful, caused 
pain in the same area, in the low part of his back. Raising his leg on 
the right side to 90 degrees— 

MR. OFFUTT: Excuse me just a minute. Your Honor, I didn’t 
mean to get into details. Could I explain a little bit to the doctor? 
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THE COURT: Yes; you certainly can. 

BY MR. OFFUTT: 

Q. Doctor, this is not an action by Mr. Reid iiji this case, and 
so therefore we don't want all the narrations about the pain and that sort 
of thing; and limitation to that extent. But would youjjust briefly tell us 


what you found his condition to be, that is, your diagnosis; and state 


whether in your opinion it is related to the history he gave you, that 


is, the condition you found being related to or being the result of the 


fall he had as described by you, at work, that is, with relation to his 
back that you found and the leg that you referred to in describing it, 
338 under the knee? A. All right. 


339 Q. Now, Doctor, you have been subpoenaed to! testify here today, 

I believe. A. That is correct. 

340 Q. And you have produced what records you hive relating to his 
case? A. Yes, I have. 

Q. Would you tell us what you found: that is, jjour diagnosis, and 
vhat you did, and explain your prognosis. Take youri time and explain 
it as briefly and concisely as you can, sir. A. Thijs is rather an 
unusual case, inasmuch as when we first examined liir. Reid we found 
that he had something wrong with his back. We found that he had some 
trouble in his back, and we also found that he had a swelling in behind 
the knee joint. 

We were not impressed with his back at that tijne as being very 
serious injury. We had X-rays made at that time which showed no 
trouble in his back whatsoever. No change in the bones. The bones 
were entirely normal. One joint was a little bit narrowed but nothing 
very peculiar, certainly. Because of that it was ouii opinion at that 

i 

time that Mr. Reid had suffered ligamentous injury to his back, not 
a bony injury. 

We were, however, concerned at that time with the swelling behind 
his knee, and on the first time I examined him in Doctor Veals Office 
I put a needle into this swelling under local anesthetic to see if we could 
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get blood out. We thought it might be a bruise. We did not get any 
341 blood out at that time, and I then formed the opinion that this 
was a little tumor. 

We subsequently admitted him to George Washington Hospital, 
and we operated on the tumor and we took it out. 

When the tumor was removed and examined by the pathologist under 
the microscope, to make an accurate diagnosis as to what the swelling 
was, he found that it was a hemogeoma. That is a tumor of blood ves¬ 
sels. 

We found it very difficult to relate this tumor in its size to the 
type of injury which he had sustained. We don’t feel—and I am expres¬ 
sing my personal opinion now and not necessarily the pathologist’s opin¬ 
ion—we don’t feel that the tumor was caused by the falling wood. We 
feel it might have been aggravated by it or swollen up as a result of 
the injury of the wood. 

Subsequently that tumor gave no further—played no significant 

part in the rest of his troubles. 

******* 

Q. Now, you said aggravated. Are tumors of that type—sometimes 
do they ever remain in a person’s body and they never have any trouble 
at all from them? A. That would depend whether they enlarge or not. 

If they don’t enlarge they could well remain there. You and I might 
have many of these small tumors that we know nothing about, in our 
body. 

Q. And could a trauma or injury such as he recieved by falling 
and striking the leg, as he had given you history of, on a stake, have 
caused an injury such as to aggravate that? A. Yes. It was my opin¬ 
ion that the injury he described could well have aggravated the tumor 
and might even have enlarged it somewhat. 

Q. In other words, he had the underlying condition of the tumor 
present there, and the exciting or precipitating thing of the blow or 
trauma, on it, which aggravated it? A. That is my opinion, sir. One 
might well debate it, but that would be my opinion, that it was aggravated 
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by the injury of the falling wood. 

Q. Thank you very much. Now would you go ahead? A. Well— 

Q. To put it another way, the injury that he received caused the 
aggravation that caused the necessity of what you had! to do? A. Iam 
sorry. Could you clarify that, sir? 

Q. The blow or injury aggravated that condition which was exis- 

343 tent, and made it necessary for you to perform! the operation that 

i 

was performed? A. I think the operation was necessary because he had 
a swelling behind his knee which he claims came at the time of the in¬ 
jury. We therefore had to find out what it was. When we found out what 
it was, we felt it might well have been present before but the injury 
made the surgery necessary. Is that clear? 

Q. That is it. Thank you very much. A. Wtyile Mr. Reid 
was in the hospital recovering from the operation on his knee, it hap¬ 
pened on the Saturday afternoon and I happened to be there at that time. 
Apparently he collapsed. Following an injection of penicillin, a few 
minutes after that. We don’t know if that bore any relation to his subse¬ 
quent collapse or not; he collapsed and his pulse rate and his heart ac¬ 
tion was very poor. I happened to see him just at that moment. It was 
just because I happened to be visiting, making my daiily visit at that time, 
and realizing that it was a cardiac condition, a medical complaint rather 
than an orthopedic complaint, I called in the first physician that I met 
or saw in the corridors there, and it happened to be a Doctor Gusack who 
examined him and subsequently Mr. Reid’s heart was investigated by 
Doctor Gusack, and also by another cardiologist consultant. Doctor Evans. 

344 As far as his heart’s condition is concerned, Ij don’t feel competent 

I 

to give any opinion on it. 

Mr. Reid remained under my care because of his back, and we 
fitted him with a corset and we treated him periodically by physical 
therapy and periodical examinations. i 

About six months after his injury he was again in my office and 

i 

he was complaining again of his back and had continued to complain of 
his back throughout, and we took further X-rays at that time. 
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We were very surprised, when looking at these X-rays, to find 
that one of the bones in his back—there are 32 bones comprising the 
spinal column, and one of these bones in the lower part of his back had 
collapsed considerably. Instead of being this size, it was collapsed 
down to about half that size in front. And we were very surprised to 
see this. 

We then looked carefully over the X-rays made in September, 
and we found no evidence of such collapse or no evidence of any injury at 
all in these bones in September, but that some time or somewhere between 
September and the subsequent X-rays which I think were in May, this 
bone had collapsed. 

Now, this is the entire crux of a very complicated situation which 
followed. Because we felt that this bone had collapsed we debated as to 
345 whether it had collapsed because there was some disease in the 
bone itself. Two possibilities existed: One was that it was injured at 
the time of the accident in August, injured but did not show in the X-rays, 
aid gradually over the next few months collapsed. That is one theory. 

The other theory is that he may have had cancer in that bone or 
tuberculosis or some other disease which caused the bone to collapse. 
These were the two possibilities which were open to us. 

We therefore decided to go ahead and investigate this man's gen¬ 
eral condition as completely as we could, to see if there was any sign of 
any disease anywhere else, and the insurance company agreed to go ahead 
with this and they were nice in accepting that this should be done. 

We therefore called Doctor Gusack back again, because he was 
the doctor whom we called in when he had his cardiac trouble. We 
called Doctor Gusack back into the case again and I said to Doctor 
Gusack, 'Investigate this man from top to bottom. Go into everything; 
investigate anything you think will help us decide whether this man has 
some disease or whether this collapse was caused by the injury. Tf 

Now, In my medical experience I don't know of any man who re¬ 
ceived a more comprehensive investigation than Mr. Reid did at that 
time, and that went on for many, many months. He saw many consultants. 
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Eventually the consensus of opinion from these medical consultants— 
and this is as I interpret it—was that there was no sign— 

Q. Are you stating your own opinion? A. This is my own opin¬ 
ion. As I interpreted the findings made by other physicians. This 
is my interpretation. 

Q. I want your opinion, your own opinion. A. j This is my own 
opinion. 

Q. All right. A. That they could find nothing to explain the col¬ 
lapse of the bone in his back. They found no disease anywhere. They 

I 

even went ahead and operated on part of his lung. I don’t feel competent 
to pass on what they found, but their opinion relayed back to me, by 

I 

Doctor Gusack and the other physicians, was that they found no explana¬ 
tion in their medical field for the collapse of this bone. 

It still looked very peculiar, and although we decided then to oper¬ 
ate on his back and fuse that bone above and below—that is, grow a bridge 
of bone across, above it and below it, so that it would protect it, we 
decided to go ahead and do that operation to help Mr. j Reid’s back and to 
perhaps cure it, we hoped, permanently. 

But as an additional further investigation we felt that at the time 
of the operation we should put a needle into the middle of that bone, which 
347 is about that size (indicating), right around behind the spinal cord— 
there is very limited space there to get a needle in, and since we were 
dealing with the spinal cord as well, I called in a neurosurgeon to help 
me with the operation, and he exposed the spinal cord and took it out of 
the way, and allowed me to put a needle in through a Very small aperture, 
and we put the needle into the bone and we obtained some of the bone 

from the middle of that vertebral body, from the middle of his vertebra 

j 

itself, and we took it out and we gave it to the pathologist to examine it. 

We felt that this was a very peculiar collapse and we wanted to 
make sure there was no cancer cells or any other kind of peculiar tissue 
in this bone. 

And that was probably the final and the last possible opportunity 
of investigating this. We couldn’t take it any further than that. 


This bone which was removed showed nothing abnormal, showed 
no cancer cells, no tubercular cells, no evidence of any diseases what¬ 
soever. The pathologist’s report which I have here; Doctor Hunter ex¬ 
amined it, says he reports it to be normal bone. 

We went ahead then and did the operation which we had intended to 
do anyway; we fused the joint above; by fusing, I mean stiffening, by a 
graft of the bone above and a joint below the collapsed vertebra, and we 
kept him in the hospital and subsequently put him in the cast, and subse¬ 
quently his back went on to heal satisfactorily, and we then concluded 
that it was our opinion—and this was my personal opinion—that Mr. 

Reid’s collapsed bone in his back—and this is the whole crux of this 
complicated case—had collapsed late as a result of the injury which he 
sustained in August. Let me go over that again, if I may: 

In August he injured his back. X-rays in September showed no sign 
of any collapse of the bone. X-rays in May showed the bone markedly 
collapsed. We believe that the injury which he sustained in August caused 
the bone to collapse slowly and gradually. This is not an unusual condition. 
It is called Kummell’s Disease. It means an injury to a bone which does 
not immediately cause it to collapse, but because of the changes it sud¬ 
denly collapses down like a concertina, and we believe that that is what 
caused Mr. Reid’s condition; we believe that the overall complete inves¬ 
tigation which he had was necessary to prove or disprove whether that 
was the cause of the collapse or not. And in my personal opinion we be¬ 
lieve that the cause was the injury which he sustained in this fall in August, 
and in the absence of all the other evidence which we sought out to see if 
there was any cancer or tuberculosis, or any other disease, they were 

entirely negative, and therefore we feel that it was the injury which 
caused his subsequent troubles. 

BY MR. OFFUTT: 

Q. And that was the injury of August 28, 1952? A. Correct, sir. 
Q. And what did you do finally, or what was done to correct that 
condition? 
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THE WITNESS: I performed the spinal fusion.! And fusion means 

i 

to heal the bone, stick the bones together with a bony bridge, and I be¬ 
lieve that that has gone on satisfactorily. 

Mr. Reid subsequently left my care at the request of the insurance 

company, and was turned over to another orthopedist. I turned over my 

I 

reports to him and since that time I have not examined Mr. Reid. 

BY MR. OFFUTT: 

Q. Do you know the name of the other orthopedist? A. Doctor 
Julius Neviaser. 

Q. And when you last saw him, what was youif opinion about the 

350 prognosis of his condition as to whether or not he would have any 
permanency? A. In my opinion at the time I last examined Mr. Reid, 
we took X-rays. It was six months after his operation, and we took 
X-rays of the spine bending forward and the spine binding back, to see if 
there was any motion at this new bridge. It was just like putting a piece 
of wood across a defect, and then you test the defect to see if it is solid 
or not. And we tested it by having Mr. Reid bend forward and take an 
X-ray, and then bend back. 

In my opinion, at that time the fusion was progressing satisfac¬ 
torily. It was my opinion it was not yet completely solidly held but it 

. 

looked as if it was going on satisfactorily. 

Q. And what effect does a fusion of that kind have on the back? 

Does it limit it in any way? A. A fusion such as tiie one we performed 
involved three joint levels. It limits the range of movement. Mr. Reid 
probably would not be able to bend over and touch his toes. He could prob¬ 
ably bend over to his knee level or thereabouts. That would be the ex- 
press ion of my opinion, that he would not have a full range of spinal move¬ 
ment subsequent to this operation. 

i 

Q. Now, we have already stipulated about the hospitalization from 

351 September 12 to October 8. That was stipulated about. That was in 
Doctors Hospital. A. What year was that? 

Q. 1954. A. There was one hospitalization for the tumor of the 
knee and the second operation for the back. 
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Q. Yes. And then the other one, that was the back. Then the 
one for the knee was September 5 to November 11. We have stipulated 
as to that. A. Yes. The second period was in September of 1954, when 
the spinal fusion was done on the 13th of September. 
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Q. And in your opinion, Doctor McKelvie, is this a disabling 
condition, at least when you saw him last? A. In my opinion Mr. 

Reid will have disability, sir, yes. 

Q. And in your opinion, would that be a permanent condition to 
some extent? A. In my opinion, he will have a degree of permanent 
disability, yes, sir. 
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CROSS EXAMINATION 
BY MR. BEASLEY: 

Q. Would you be kind enough to look at that history you have got 
from the patient again, and tell me again just what it was he told you as 
to how he sustained the injury? A. I will read my verbatim report 
to Doctor Veal if you like. 

THE COURT: Just only in so far as the history is concerned. 

MR. BEASLEY: Only in so far as the history of how he got hurt. 

THE WITNESS: He gave a history of having fallen on 8-28-52, 
working for Cramer and Vollmerhausen—is that right—Vollmerhausen, 
of Washington? 

THE COURT: Yes, sir. 

THE WITNESS: ’The patient states that at that time he fell at 
work and was struck at the same time by a falling lumber which struck 
him across the lumbosacral area and also in the posterior aspect of the 
right knee joint. 

M The patient informs me he was treated initially at Sibley hospital 
under Doctor Orr, but left the hospital at his own request after one day's 
treatment, without the consent of his physician." 

That was the entire content of my history relative to his injury and 
prior to my examination, sir. 
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BY MR. BEASLEY: 

Q. Do you have any more detailed notes as to vdiat he said? A. 

I 

No. That is all I have recorded here and I have no further recollection 

on just how far he fell and any more than what he told me, sir, no. 

* * * * * * * 

359 Q. What was the nature or extent of that disability? Could he go 

I 

about some activity? A. Oh, yes, sir; he could get around all right; 
and do many little things. We told him to avoid heavy lifting and strain¬ 
ing. These were particularly important. During the! immediate post¬ 
operative care infusion we instruct all our patients to avoid sexual 
intercourse for at least six months or longer, until we advise them 
that their fusion is stable. 

* * * 4c * j ♦ 4c 

360 Q. Now, when you last saw him he was able to! get about and do 
things other than the heavy lifting, the climbing, and the things which you 
have enumerated; is that right? A. Well, sir, if I might clarify that 

a little further: It was my opinion that he hadn’t completed his treatment, 
as it were, from the fusion, and he passed out of my; care. As of the 
last time I saw Mr. Reid, it would have been my opinion, having looked 
at the X-rays on that date, that he was still in need of restraint until 

I 

further bony growth developed around the fusion area, sir. 

Q. Where did you see him; at your office? A.j Yes, sir. 1801 
K Street. j 

Q. And did he come to your office himself? A. Yes, sir. He 
came to my office periodically himself after the operation, on many 
occasions. 

Q. And was he able to walk around? A. Oh, yes, sir; he was 
able to walk around. 

Q. Generally in relation to the light things yoii would say he 

i 

could take care of himself and be active? A. Oh, yes; he could dress 

I 

361 himself and go out and shop and do things like that; as long as he 
d id not break any of the restrictions we put on him. 

MR. BEASLEY: That is all I wanted to know. Thank you very 
much, Doctor. 
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REDIRECT EXAMINATION 
BY MR. OFFUTT: 

Q. You mentioned age. Anyone who had that kind of operation, 
whether he is young or old, you would give that instruction, of not 
within six months would he engage in sexual relations; that is right, 
isn't it? A. Well, as far as the period is concerned, what one should 
really say, to make it a little clearer, would be until such time as we 
found adequate evidence on the X-ray that the fusion had taken. I am 
using six months as an average time, but the real specific answer, 
and scientific statement, would be until such time as the fusion was 
solid. 

******* 

364 CHARLES EDWARD HANCOCK 

was called as a witness by and on behalf of the Plaintiff, and, being 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. OFFUTT: 

******* 

Q. And what is your occupation, Mr. Hancock? A. I am a car¬ 
penter, sir. 

Q. And how long have you been a carpenter? A. Some 30-odd 
years. 

Q. Are you a member of the union? A. I am, sir. 

Q. Now, Mr. Hancock, we are inquiring here in a case where 
Mrs. Reid had sued the Cramer Vollmerhausen Corporation and the 
Fairmont Form Company for damages because of loss of consortium. 
That is all we are concerned with, is her suit, and not any suit by Mr. 
Reid. 

Were you subpoenaed here as a witness to appear today? A. I 

365 was, yes, sir. 

Q. Now, Mr. Hancock, were you working on a construction job 
at Walter Reed Hospital in August of 1952 when Mr. Reid was injured? 
A. I was, sir. 
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Q. And whom did you work for? A. Eddie Gr^ndine was the 
general carpenter foreman, of Cramer and Vollmer— 

Q. That is spelled G-r-o-n-d-i-n-e? A. Uh, huh. 

i 

Q. Did you wear a button on your working clothes? A. Yes, sir. 

Q. And what name did it have on that button, sir? A. I guess 
Cramer and Vollmer, I imagine. 

Q. And who were you working for, what company? A. Cramer 
and Vollmer. 

* * * * * I * * 

Q. Did you receive a metal check or anything 6f that kind as you 
would come into the job and leave each day? A. Yes, sir. 

366 Q. And what did that have on it, if anything? A. Well, it is a 
number. 

Q. Did it have the name of anything on it? A.j Yes; just the 
initials, and a number; I just forget exactly, but we take that—we pick 
it up every morning and we put it back in the evening through a little 
hole what we would call the timekeepers shed. 

Q. Did that have the name of any organization jon it? A. Uh, huh. 

Q. What name did it have on it? A. Cramer Vollmer. 

Q. Did you receive one of those checks each day during the time 

i 

you worked on that job? A. Yes, sir. 

- i 

Q. And this button that you referred to and described, did you wear 
one of those? A. Every day. j 

Q. On the job? A. You have to, yes. 

Q. Did you know Mr. Reid personally, RobertjPaul Reid, the hus¬ 
band of Mrs. Reid here? A. Yes, I did. 

Q. And how long had you known him? A. Oh, I would say around 

l 

15 or 18 years. 

Q. In connection with your employment and membership, employ- 

367 ment as a carpenter and membership in the union, had you worked 
on any other jobs with Mr. Reid before this one? A. Oh, yes; several. 

Q. And in connection with your employment on this particular job 
and your observation of Mr. Reid, did you observe his physical 


condition before he was hurt on August 28, 1952? A. Oh, he was very 
active and a good carpenter. 

Q. And what was your appraisal of him and opinion as to his gen¬ 
eral physical condition before he was hurt and ability to get around 
and do his work? A. A-Number-1. 

Q. And what was his general health from your observation and 
knowledge of him on the job prior to his injury? A. A-Number-1, sir. 

Q. Did he lose any work or did he work regularly? A. Oh, he 
worked regular. 

Q. And when he did the work did he do hard work or just light 
work? A. He did regular carpenter work. Some very heavy con¬ 
struction, and others he sometimes was carpenter foreman. 

Q. You say sometimes carpenter foreman? A. Yes. 

368 Q. Did you work under him as a carpenter foreman? A. Yes, sir. 

Q. Now, in connection with this job at the Walter Reed Hospital, 

did you observe any of the construction of forms before the pouring of the 
concrete? A. Oh, yes, we did. 

Q. And did you do any of that kind of work yourself? A. Yes, sir. 

Q. Now, in connection with the construction of the forms for con¬ 
crete pourings what was the importance, if any, of scabbing? A. Well, 
vhen you have got your wall up and your studding, then you put your 
whalors—that is, two-by-fours— and they are a certain length, and when 
the two come together, then you put a scab on top of that. Now, that runs 
between three and four feet; possibly five feet. 

Q. And how would you put that scabbing on there? A. Beg pardon? 

Q. How would you put the scabbing on top of the whalors? A. 

You nail that on with—sometimes you have regular 20 penny nails; other 
times you have what they call the double-head nail. 

Q. Double-head did you say? A. Yes, sir. 

369 Q. Now, what is the least number of nails you would put into a 
piece of scabbing? A. Well, as a general rule you put two, four, five— 
about ten. 
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Q. Would the length of the scabbing have anything to do with 
the number of nails? A. Oh, yes; because in case that the concrete 
is poured very fast, if you haven’t got your nailing secured good, if you 
put just three on each side, them are likely to swing out and you lose 
your form. 

Q. You spoke about where the whalors come together. Now, how 
would the whalors be secured, if they were secured^ A. That is with 
a tie. With a rod going through the wall and through your whalor, and 
then you have a pin that goes down over the end of the rod which holds 
your whalor in on each side. 

Q. And the rod that you have referred to that goes through the 
whalor, where the pin goes over it, would that have a head or some 
larger pin? A. It does, it does have a head on it. 

i 

Q. And how would you secure the pin that goes over the rod? 

A. Well, as a general rule you put a nail either in the bottom of the 
370 pin or up over and bend it over, so that when tjie vibrator comes 

in while they are pouring concrete, and it shakes, the pin will not give 
way nor drop. 

****** * 

Q. And is that a heavy vibrating movement to Stir up this concrete? 
A. Yes, sir. 

* * * * * | * * 

372 Q. After that is done—we have here a rough, a very rough model 

in miniature—is this a piece of scabbing? A. That is a scab. 

i 

Q. What is the importance of this scabbing at this joint? A. Well, 
that is to protect it from coming out. You see, if you did not put—bring 
this closer, please. 

Q. Yes, sir. A. If you did not have this scab there, and this 
rod was this far apart and there was four feet between the two rods, 
why, the wall would have a tendency to burst. 

Q. And in your experience on construction jobs, would you say 
it is good practice or bad practice to put a piece of scabbing up with no 
nail to secure it? A. No; that is bad practice. 
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Q. Is that a dangerous or not dangerous thing? A. That is a 
very dangerous thing, sir. 

Q. Would you say that was a careful or careless way to do a job? 

373 A. I would say that that was careless way, because I have made 
no different—many is the day the whistle has blown for 12:00 o’clock and 
I have been up on a jack scaffold nailing on there, and you are not sup¬ 
posed to leave that until it is nailed complete. 

Q. Did you see Mr. Reid the day he was injured? A. Yes, I did, 

sir. 

Q. And when did it first come to your attention that he was hurt? 
And how? A. Well, his laborer came over to where me and my buddy 
was working and Mr. Grondine, and they said that Mr. Reid is hurt, 

so Mr. Grondine went over and I went, too, with him. 

* * * * * 

374 Q. Now, sir, with respect to after you had heard that Mr. Reid 
was hurt, this laborer who came over where Mr. Grondine was, tell us 
what you did and what you saw, sir—or what they did. A. Well, we 
went over and Mr. Reid was in—I would say—a partial sitting position, 
and he was complaining about his leg, and he said he had fell off— 

MR. BEASLEY: I object to that. 

BY MR. OFFUTT: 

Q. This was right after you heard of it, you came right over? 

A. That is right. 

Q. Within a matter of a few moments? A. I would imagine, say, 
about five minutes; five to ten minutes. 

375 Q. And was Mr. Grondine there? A. Yes, sir. 

Q. Was this laborer there? A. Yes, sir; he was. 

Q. And was Mr. Reid still on the ground? A. That is right. 

And he was complaining about his back and his leg. 

MR. OFFUTT: Your Honor, can he state now what was said? 

THE COURT: I don't think that is res gestae, if that is what you 
mean, sir. 

MR. OFFUTT: I think it is part of the incident, Your Honor. 
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THE COURT: I will hold It Is not. 

MR. OFFUTT: Very weU, sir. 

BY MR. OFFUTT: j 

Q. What was his condition as to composure, nervousness or up¬ 
set? A. He seemed to be upset and he was complaining about his back 
and his leg, and in fact he showed us his leg, and underneath there, in 
the joint, it was very much bruised, and I think—I am| not sure, but I 
believe Grondine wanted to get a stretcher to carry him away, and he 
said no, he thinks he could walk, so Grondine and him| went up to the 

376 shanty and I believe the steward took him to the doctor's. 

Q. And Mr. Grondine was the foreman on the j<^b? A. Yes, sir. 

i 

Q. And did he tell Mr. Grondine how he was hurt? A. Yes, he 
did. He did. In fact, he showed us the scab that was laying right there 
just a little ways away from him. 

Q. He did? A. A piece of 2X4. 

Q. And would you describe the scab that Mr. Reid showed you and 
Mr. Grondine that was laying there? A. Yes, sir. jit was about, 

I would say close to three feet; maybe a little more. But there wasn't 
any nails or marks on it at all. 

♦ * * * 4c * ♦ 

Q. When he showed Mr. Grondine the scabbing that you have de¬ 
scribed here, what did he say? Now don't answer that until the Court 
rules. 

377 THE COURT: Have you any objection? 

MR. BEASLEY: I think not. Let him answer. 

I 

THE COURT: All right. Let him answer it. 

BY MR. OFFUTT: 

Q. State what he said about it. A. Well, Bob said that he reached 
for it and it fell off and it wasn't nailed. That is all I! know. 

I 

4c 4c 4c 4c 4c I 4c 4c 

i 

Q. Did Mr. Grondine look at the scab, too? Was it right there in 
front of him? A. Oh, sure; he couldn't help but look! at it. 

Q. Was it in clear view of everybody? A. Ye£, sir, it was. * * * 
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Q. Did you see any planing or timber laying on the ground at 
that point too? A. Yes; there was some braces and some 2X6s. I 
think he fell on the one-by-six or two-by-six. 

378 THE COURT: Ladies and gentlemen, what he thinks, of course, 
isn T t evidence. 

BY MR. OFFUTT: 

Q. Did he say anything about that? A. Bob? 

Q. Yes. A. He said that he fell across on these two-by-sixes. 

Q. And those are the ones you saw laying there? A. That is right. 

Q. And how about the leg? Did he say anything about how he hurt 
his leg? A. He said that there was a stake drove down in the ground and 
that is where he hit, right on that. 

Q. Was the stake there? A. Yes, it was. 

Q. And how far was the stake—describe how the stake was in the 
ground. A. The stake was drove right straight down, like this, and there 
was a brace up there a ways, nailed down. I would say the stake was about 
a foot from the ground. 

Q. Now this place that you saw on his leg that you have referred 
to, was it level with the leg or raised in some way? A. It was right 

379 in back of the leg, right in back of his leg there. 

Q. Was the leg level like my hand here or was it raised? A. No. 

It was swollen. There was a knob in it. 

Q. There was what? A. A knob, like it was swollen; and it was 
very black. 

Q. Now, what happened after this too, place? A. Well, they took 
him to the hospital and I did not see him until he came back after dinner. 
When he came to work with us on plumbing columns. 

* * * * * ' i * * 

Q. Tell us how that occurred when he came back. A. Well, he 
was limping right bad, and he said he didn’t know whether he could climb 
the ladder or not, and I said "You don't have to, because me and this 
other fellow will do that, and I want you just to hold on to the rope to study 
the column, Tt and that is the way he did for the rest of the afternoon. 
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380 Q. And did his condition improve? A. No, sir. 

Q. Or remain the same? Describe that. A.j No, sir. He 
was very shaky, and he told me that he felt dizzy. Well, I said, "Sit 
down; the heck, sit down." 

Q. Did he sit down then? A. He did, at times. 

i 

Q. Did he make any other complaints about his body or anything 
at that time? A. He said his back; his back and leg. 

Q. And from your observation of him was he able to come back 
and do the work as he had been directed to do? A. jNo, sir. 

Q. Now, was he ailing in any respect that morning when you first 

i 

saw him at work, before he was hurt? 

THE COURT: Did he see him that morning? He didn’t say. * * * 
BY MR. OFFUTT: j 

i 

Q. Did you see him? A. Yes; in the shanty ^very morning. He 
is quite a jolly man. 

THE COURT: You saw him before work? j 

381 THE WITNESS: He was feeling fine. | 

BY MR. OFFUTT: j 

Q. Was he jolly that morning? A. Yes, sir. | 

Q. And with respect to before on these other pccasions when you 
worked for him and knew him on the job, other mornings before he came 
in that time while he was on this job at the Walter Reed, was he jolly, 

or what? A. Very much. Very much so. 

♦ * * * * ! * * 

i 

382 Q. Have you seen him more than once since ti^e time he was 
hurt? A. Oh, yes. I saw him several times. And;called him a good 

383 many times. 

4c 4c * * * | * * 

Q. Don’t state what he told you about his wife.j Have you ever 
seen him jolly and lively like he was before the accident, since the 
accident on these occasions? A. No, sir. 

I 

4c 4c 4c 4c 4c 4c 4c 


J 
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CROSS EXAMINATION 


BY MR. BEASLEY: 

****** 

399 Q. Now, you, as I understand it, did not personally see what 
Mr. Reid was doing when he was injured. A. No. I did not. I know 
he was checking the wall. That is what the foreman told him to do. 

Q. Were you there, sir? A. No, sir; I was— 

Q. How far away were you from him ? A. Well, I would say 
I was about 150 feet over in another section. I did not see him. 

Q. You didn’t see him? A. No, sir. There was a doorway in 
between, and walls. Practically like a room. 

Q. Now, when you got there you saw a piece of 2x4 lying on the 
ground; is that correct ? A. Yes, sir. 

Q. How did you know it was a scab ? A. Mr. RejLd— 

400 Q. Mr. Reid told you? A. Mr. Reid said, "There’s the scab I 
g rabbed. ’’ 

Q. I am coming to that and that is all I wanted to know. So far 
as you are concerned, you just saw a piece of 2x4 lying on the ground, 
and Mr. Reid said it was, or had been, a scab; is that correct? 

A. It is a scab. I know that much. 

Q. Could be used for other things, too, couldn’t it? A. No, sir, 
not for that construction work. 

Q. A piece of 2x4 couldn’t be used for other things ? A. 2x3 
feet, for what use, sir? You couldn't use it up for no partition or 
nothing, or for studding. You couldn’t use it. 

Q. Don’t you brace column forms with short pieces ? A. Not 
with a three- inch, no, sir. 

Q. Not with a what, sir? A. Not with a three-foot 2x4. 

Q. Could you have a longer piece and cut off one and have three 
feet left over? A. Oh, I assume you could. 

Q. So, it is possible around a construction job, for a three- 
foot piece of 2x4 to be lying around somewhere, isn't it? A. There may be. 
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401 Q. Isn’t it possible ? A. It is possible. 

Q. Sure. So as far as identifying it as a scab, you only have 
Mr. Reid’s word for it; isn’t that correct? A. If my foreman said—I 
know what a scab is, and that is what I took that for, ai scab. Now, 
there was lots of 2x6s hanging around there; laying down, and 2x4s, too; 
but it wasn’t no three feet, and it was clear, no knots in it; it was clear; 
and that’s what you use. 

Q. Did that make you suspicious it might never have been used as 
a scab ? A. There was never a hole in it, sir; no nail on it, sir. 

Q. You examined that? A. Yes, sir. 

Q. At the time? A. Yes, sir. We all did. 

Q. What did you do with it ? A. Just left it right there. 

Q. Did you show it to anyone? A. I went back to work as soon 
as Mr. Reid and Grondine and the laborer boy walked him up to the shanty; 
why, I went back on my own job. 

402 Q. Did you make any inquiry as to who had been building this wall ? 

A. No, sir; I did not. I don’t know who was building the wall. 

Q. No one had any curiosity at that time as to the carpenter that 
might have left the loose scab un-nailed? A. Oh; there was lots of 
talk about it. There was lots of talk about it, but nobody seemed to know 
who was working there. 

Q. And no inquiry about who was working up th£re ? A. No. 

Q. Is that right ? A. That is right, sir. 

I 

* * * * * * 

REDIRECT EXAMINATION j 
BY MR. OFFUTT: 

I 

403 Q. Was there ever any question that caused any discussion about how 

i 

he fell—any question about whether he fell that way at that time ? A. Well, 
there was a lot of talk about it but nobody seemed to know. I don’t know; 
possibly laborer might not have saw him when he fell] He might have been 
turned around picking up something for him. 

Q. But I mean, was there ever any question od discussion that he 
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was injured in any other way except as he said, by taking a-hold of the 
scab? A. No, sir. 

Q. Have you up until this time ever heard anybody say that he 
fell any other way except by reaching to get the scab and it was loose, 
like he said, that morning? A. No, I didn’t. 

Q. Now, this work you were doing on the column, then I am 
through. Did Mr. Reid ever do any pulling of these pulleys or do any 

404 of that kind of heavy work after he came back? A. Oh, sure. 
****** 

RECROSS EXAMINATION 
BY MR. BEASLEY: 

Q. Look at that photograph again. With reference to three-feet 
lengths of 2x4, aren’t those braces two pieces that are spliced together ? 

A. Yes; one of these is spliced together. 

405 Q. And it has got about a three-foot piece as a splice, hasn’t it? 

A. That is right. 

Q. So that they are used on jobs for that kind of thing, aren’t they? 
A. That is a splice, sir. 

****** 

406 HENRY G. HADLEY 

was called as a witness by and on behalf of the Plaintiff, and, being 
first duly sworn, was examined, and testified as follows: 

DIRECT EXAMINATION 
BY MR. OFFUTT: 

Q. Doctor Hadley, will you state your full name and speak up so 

i 

everyone can hear you, please. A. Henry G. Hadley. 

Q. You have offices at and are engaged in the practice of medicine 
in the District of Columbia; is that right, sir? A. Yes. 

Q. Where are your offices located, sir? A. 6th and N, Southwest. 
Q. And you have a hospital clinic there; is that right, sir ? A. Yes. 

407 Q. And do you also have another hospital on Nichols Avenue, 
Southeast Washington, the Hadley Memorial Hospital ? A. Yes. 
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Q. Doctor Hadley, how long have you been engaged in the practice 
of medicine, sir? A. Since 1917. 

I 

Q. And have you been engaged in the practice of medicine in the 

I 

District of Columbia and Maryland and Virginia? A] Yes. 

. i 

Q. Are you in general practice or specialized in any particular 
field? A. In internal medicine. | 

* ♦ * * j * * 

Q. And do you have any specialized field that jyou also engaged 
in in connection with your internal work ? A. I am a Fellow of the 
College of Chest Physicians. That is a FCCP. 

Q. And that does that mean ? A. A chest orgai ization, similar 
to the College of Physicians. This is chest physicians. 

i 

Q. Is there any special qualification you have to have in order 
to become a Fellow of that organization? A. You have to specialize 
408 in diseases of the chest for a certain number of years. 

Q. How long have you been a Fellow, sir? A.j I think in 1938. 

i 

Q. Now, in connection with your practice, sir, did you have 
occasion to examine and treat a Mr. Robert Paul Reid, who is the husband 
of the plaintiff, Mrs. Reid, in this case? A. Yes. 

Q. Did you get a history in connection with your examination and 

i 

treatment of him ? A. I did. 

Q. And did you also make an examination of him, a physical exami- 
nation ? A. I did. 

Q. And suppose you tell us, then, sir, when you saw him, what you 

i 

did; and give us your opinion about it, your diagnosis^ and opinion, sir. 

A. I first saw him on October 23, 1955. 

Q. I might tell you this, Doctor: We are not concerned in any 

i 

claim of Mr. Reid in this case. We are not suing—he is not a party 
in this case. We are just concerned with the loss of {consortium suit 
of his wife in this case. So, just tell us about his physical condition and 
the examination you made and the diagnosis and prognosis. 

MR. BEASLEY: Would you repeat that date, please, Doctor? 

THE WITNESS: October 23, 1955, he received an examination for 

i 


409 
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disabilities that were incurred, according to the history, from an injury 
on August 28, 1952, three years before. 

I considered that he was completely disabled, permanently dis¬ 
abled, for his occupation as a carpenter, by reason of these disabilities 
which followed. 

These disabilities were: Pulmonary tuberculosis; a collapsed 
third and fourth lumbar vertebra; certain chest changes and some in¬ 
juries to his knee; the back of his knee. The left knee. 

I believe that the chest condition and the pulmonary tuberculosis 
followed the injury, because of the history of which he coughed blood 
following the accident, because of negative X-rays which he had had 
previously, and because of positive X-rays following that and the course 
of his disease. 

And the fact that an injury of this kind to the chest would activate 
a pre-existing lesion which he may probably have had. 

BY MR. OFFUTT: 

****** 

411 Q. Did you examine an X-ray or have an X-ray made, sir, and 
if so, tell us what that showed. A. My X-ray was dated October 23, 
the first one. 

****** 

Q. And what did the X-ray show with respect to the bony structure ? 

412 A. He also had evidence of an operation for the removal of some 
ribs and old fractures, of the 6th and 7th rib, and the removal of part— 
surgical removal of part of the right 5th rib. 

Q. Did you receive any history with respect to, or indication of 
any evidence of history of the cardiac disease ? A. We made an elec¬ 
trocardiograph, and I went over the history. It appears that he had 
what simulated at least a cardiac attack on October 4th in the hospital, 
in 1952. That, however, followed a penicillin injection and there was 
some examinations done at that time which, as far as I recall, did not 
prove that he had a cardiac disease. In my own opinion he didn't have 
a cardiac disease; 
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I 

i 
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I 
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that that attack was due to a penicillin reaction; of an allergic nature. 

I 

That is a matter of opinion. 

Q. Now, in your opinion, were these conditions which you found 
related causally to the injuries which he received oh August 28, 1952 ? 

A. He received injuries to his chest causing fractures. He received 

i 

fractures to the third and fourth lumbar vertebrae. 

He received injury to the blood vessels in the back of his knee 
which necessitated an operation following; produced d blood vessel 
tumor. 

* * * * | * * 

Q. Is it your opinion, Doctor Hadley, that this chest condition 

was activated or, rather, that these injuries which he received on 

i 

August 28, 1952, — A. It is my opinion that he had a pre-existing 
tuberculous lesion, which was small. It was not observable by ordi- 
nary means, but by the result of the accident which he coughed up 
blood and caused some pulmonary injury. 

The blood accumulating in the tissue of the lun^, if there is 
tuberculosis present, it will spread very rapidly, become an active 
disease. 

Q. And in your experience and in your knowledge obtained as a 
chest—as a Fellow Chest Surgeon—I think you said ^ou were a Fellow 
of that organization, and practicing in this field—can you tell us whether 

I 

or not when one has a pre-existing lesion which may be erected or 
dormant, whether or not a trauma can activate such a lesion ? A. It 
certainly can. It does that many times and in this case in my opinion 
it was the cause. 

Q. Now, then, in the other condition which you found that he had 
suffered from, take the venous condition, the vascular condition, was 
there any causal relationship between that— A. If you have a rupture 
of the blood vessels in an area where there are veinsj and arteries 
near together, they become joined some times and it produces a blood 
vessel tumor. It even causes an aneurysm at times. This, from the 
examination, was a hemangiola, blood vessel tumor, which followed 
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this accident. Not a malignant tumor, but a non-malignant tumor. 

Q. Was that in your opinion caused by the accident ? A. That 

415 is caused by the accident. 

Q. When I say the accident, I mean the injuries he received in 
the occurrence on August 28, 1952 ? A. That is right. 

By Mr. Beasley: CROSS EXAMINATION * * 

416 * * * Q. Other than the accident on August 28, 1952, what history 

did Mr. Reid give you ? A. He gave me the examinations of Doctor 
Neviaser and Groover, Christie and Merritt; different physicians that 
had treated him. I particularly reviewed the X-ray examinations of 
Doctors Groover, Christie and Merritt, and Doctor Neviaser's report. 

Q. I mean history of injury or illness. Did he give you any 
history of any injury or illness prior to August 28, 1952 ? A. No. 

Q. He did not? A. No; I don T t have any record of any previous 
injury. 

Q. Do you have any recollection of him telling you aboutit ?A. No, 
I have no recollection. 

Q. Then is it fair to say that he gave you a history of an accident 
on August 28, 1952, and your inquiry was to determine whether his 
precondition was related to that in the absence of any other history of 

417 injury? A. Yes. I had no other history. I would have no personal 

knowledge of the accident other than the history. 

****** 

419 THE COURT: You can state it, Mr. Offutt. It is stipulated. 

MR. OFFUTT: Yes, sir. 

It is stipulated that the life expectancy of both parties is 15.6 
years. 

MR. BEASLEY: I think we had better come back to the bench, 

420 Your Honor. 

THE COURT: All right, sir. 

(Bench Conference:) 

MR. BEASLEY: He asked me. Your Honor, about this Regulation 
110 of the Safety Standards, and I take the position that that is irrelevant 
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immaterial. We have no insecure structure situation 1 ike was contem 

i ' 

plated by that. 

THE COURT: What makes this applicable, Mrl Bird? 

MR. BIRD: Well, this loose scab was a work place, used in 
connection with work, loose material. There were ^lso loose timbers 

on the ground below, scattered around. 

****** 


421 


422 


423 


THE COURT: What else have you got besides llO? 
MR. BIRD: This part, 112. 


THE COURT: I don’t think 112 is applicable unless you can tell 


me more than you have told me. 

i 

****** 


THE COURT: Now, you are referring me to 3(j2-10? 

MR. BIRD: Yes, Your Honor. It comes also \ip to the next page 


there. 

****** 

THE COURT: Let me mark them down because I may lose the 
place, sir. This is the building code, is it? 

MR. BIRD: Building Code of the District of Columbia. 

THE COURT: And what you are interested in is what, sir? 

* 

MR. BIRD: Article A, down to here; down to ’’Removal. ” 

****** 

i 


THE COURT: And the Safety Standards, — yoU want 110 and 112. 
MR. BIRD: Yes, Your Honor. 

THE COURT: Those are the three that you are|interested in? 

MR. BIRD: Yes, Your Honor. 

THE COURT: Now suppose I treat those as submitted at this time 
and I will consider them tonight in the light of what evidence we have, 
and the issues here. 

i 

MR. OFFUTT: Yes, sir. 

****!** 


426 THE COURT: Then we rest, subject to these regulations at this 

i 
i 

i 

i 


time? 


MR. OFFUTT: Yes, sir. 

THE COURT: All right. 

* * * * * * 

I think I will let the jury go at this time, anyway. 

♦ * * * * * 

(Whereupon, at 4:30 p. m., the jury retired from the court room.) 
MR. BEASLEY: Your Honor, I would like to move that you direct 
the jury to return a verdict in favor of the defendant on the ground— 
THE COURT: Well, I am not cutting you off, but I think we will 
take it up tomorrow morning, because I assume it will take 
some time and I will want to hear you fully on it and hear Mr. Offutt 
and Mr. Bird, too. So, I will understand that in the morning you will 
have a motion for a directed verdict, and you gentlemen will have for 
further consideration the three regulations in question. 
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429 Washington, D.C., 

Friday, March 9 , 1956 . 

****** 

i 

THE COURT: Mr. Bird, let me return to you ydur safety stan¬ 
dards. 

i 

When we left yesterday evening, I told you gentlbmen I would 

I 

give further consideration to the question of the admissibility of the four 
sections which you referred to; one under the Building Code and one 
under the Safety Standards. I have done so and I will hold that Section 
302, Article 30201(a) of the Building Code; and Sections 110, 112 and 
Section 113(c) of the Safety Standards are not applicable under the facts 
shown by the plaintiff, and that brings us to the point Where you started 
to make a motion when I interrupted you for the purpdse of adjournment. 

* * * * S * 

MR. OFFUTT: Your Honor, after leaving the (pourt I began 
thinking about reviewing what I had in the case, like we sometimes do, 
and I found, much to my surprise, that at least in my recollection I 
had overlooked something in the way of proof that I had wanted to get in. 

THE COURT: What is it, Mr. Offutt? 

MR. OFFUTT: The matter of the employment of the plaintiff in 

430 so far as the general contractor is concerned, and the relation¬ 
ship between the general contractor and the other subsidiary corpora¬ 
tions. 

i 

Now, there is one further thing: I don’t believe I have sufficient 
evidence in the case as to the employer or employers of the group of 
employees or workmen who constructed the form, and that is what I 
would like to ask Your Honor to permit me to reopen the case to in¬ 
troduce evidence on. 

Now, I think I have some evidence— 

THE COURT: I think you have some evidence, too, in the case. 

Can’t we assume for the purposes of the motions which are 

i 

pending that Cramer Vollmerhausen is the general contractor and he 

i 

was operating the job there, and if it becomes pertinent thereafter 
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we can give Mr. Offutt an opportunity to deal with that situation ? 

MR. BEASLEY: Yes, sir; and I would like to add that Fairmont 
Form Company was the subcontractor doing the form work, and we 
have contended, of course, that the plaintiff* s husband was an employee 
of Fairmont Form Company at that particular time, although he was 
certainly—I would say this—that is our contention. If plaintiff doesn't 
want to accept that, he was certainly the employee of one of the other, 
and if the employee of Cramer Vollmerhausen, the general contractor, 

431 then I think Fairmont Form goes out. If he was the employee 
of Fairmont Form, then Cramer Vollmerhausen may have some posi¬ 
tion in the case as the general contractor. 

THE COURT: I think there are much more important points in 
the case than that, Mr. Offutt, and I would be disposed to hold, if 
there be need therefor, that you have made at least a prime facie 
showing that the plaintiff's husband was an employee of Cramer Vollmer¬ 
hausen Company, or whatever it is. But if we go beyond what we are 
dealing with here this morning and you still feel that you want something 
to fortify your case, why, I will certainly hear you further on it. 

MR. OFFUTT: Yes, sir. I think I understand it clearly, and I 
appreciate Your Honor's position on it. As I understand it, the defen¬ 
dant at this time is not making any point of that phase of it. 

THE COURT: That is right. 

MR. OFFUTT: Is that correct? 

MR. BEASLEY: Except as I have stated. 

THE COURT: For purposes of any motion he makes. 

MR. BEASLEY: No; not for purposes of motion, I am not. 

THE COURT: I can assure you anything that I do at this time won't 

432 be pitched on that, sir. 

MR. OFFUTT: Yes, sir. Now, so I will be clear in my own 
position on that, Your Honor, when this motion is over, can I intro¬ 
duce—you see, we were going to introduce the contract, and I think 
it is a rather bulky thing, and the other day Mr. Beasley and I made 
arrangements to come over and I got in such a situation I couldn't go 
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over, and you can see the size of it, Your Honor, so t wanted to intro¬ 
duce the contract— 

MR BEASLEY: Actually, these here are the specifications, and 
here is the contract, the prime contract, and here is |a reproduced 

i 

subcontract. 

THE COURT: I don’t think I can make it any clearer, Mr. 

Offutt. I say to you that I am not going to do anything which would 
prejudice you on the score which you have recited. 

MR. OFFUTT: Yes, sir. 

THE COURT: If we reach the point where that becomes necessary, 

I will certainly accord you an opportunity to fortify what you believe 
is necessary. 

I will further state to you that for the purpose of any motions you 
make now, I am going to assume that the defendants 4id do the job and 
he was an employee of the Cramer Vollmerhausen Company. 

433 MR OFFUTT: And that the employees of the defendant, one or 

the other, did that work on that form where the plaintiff claimed there 
was something defective in it. 

THE COURT: That is right. You understand that, don’t you, 

Mr. Beasley? 

MR BEASLEY: I think I do, sir. I would say further that my 
motion is not predicated on that point. 

THE COURT: Well, I suspected that it wasn’t, and that is the 
reason I thought that we could deal with it in the manner which I have 
recited. 

I am sure you are protected, Mr. Offutt. 

MR OFFUTT: Thank you very much, sir. 

MOTION ON BEHALF OF DEFENDANT FOR 

i 

DIRECTED VERDICT 

MR BEASLEY: If Your Honor please, I move that you direct 
the jury to return a verdict for the defendants upon ground that the 
evidence shows unequivocally that the plaintiff’s husband was an employee 
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of the defendants, or one of them, in the manner in which we have stated, 
and for that reason, that the exclusive liability provisions, to wit, 

Section 5 of the Workmen’s Compensation Law, being the Longshore- 
men’s and Harbor Workers Compensation Act, would be applicable and 
would provide the exclusive remedy available to the plaintiff in this case. 

434 Now, I understand Tour Honor has previously made a ruling— 

THE COURT: I am going to hear you out on it, and I am going 

to hear Mr. Offutt out on it all, on the whole business, if you desire 
to do it, sir. 

MR. BEASLEY: All right, sir. 

Well, may I ask a question at this point: 

Your Honor ruled out assumption of risk and contributory negli¬ 
gence at the outset. 

THE COURT: For this purpose, sir. I will hear you on them 
all. I will give Mr. Offutt a complete opportunity to be heard. 

MR. BEASLEY: Then, sir, I make the motion for the further 
reason, or reasons, that the evidence shows that the negligence—well, 
first, it further shows that there was no negligence on the part of the 
employer or any dangerous condition of which it had knowledge, and of 
which it should have given any warning to the plaintiff’s husband, that 

this accident plainly arose out of a condition which plaintiff’s husband, 

» 

as an experienced carpenter, well knew and should have appreciated, 
and therefore was a risk which he voluntarily assumed as a part of 
his employment. 

And, further, that if there was any negligence at all it was neces¬ 
sarily the negligence of a fellow servant under what evidence we have 

435 in the case. 

1 think those constitute the grounds of the motion, if the Court 
please. 

Now, as Your Houor knows, the only basis in the world for this 
action is Hitaffer vs. Aragon Company. I submit that that is an er¬ 
roneous decision and should not be followed in respect of permitting 
an action against the employer of the employee's husband. 
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Your Honor, if you would hear Mr. Trimble on this question of 
contributory negligence, I think he has an outline, andj maybe by that 
time I will be able to talk without inflicting my rasping throat on Your 
Honor. 

THE COURT: Certainly. j 

MR. TRIMBLE: Your Honor, I think you have heard Mr. Beasley 
on the point of the Hitaffer case, and on the question of it being wrong. 

The next point in line, we say that the contributory negligence of Mr. 

Reid should be considered, and for that case, I cite the De Veto v. 

Hoffman case, in which the husband sued for damages j for loss of his 
wife’s consortium. The wife’s conduct had barred het personal recovery, 
and in that case they cited the restatement of Section 693(c), and that 
was a 1938 edition which said, ’’One fundamental prerequisite to recovery 
by a husband for the loss of his wife’s services is that the wife must be 

i 

free from such fault as would bar her from recovery by her, as for 
example, her contributory negligence. ” 

Further, we go along and say that Mr. Reid wa^ an experienced 
carpenter, and that the employee’s assumption of the tusk had clearly 

proven it, and that in this case I will cite many D. C. bases, if you 

i 

want to hear me on them. 

THE COURT: I will hear you, sir. 

MR. TRIMBLE: Martin v. Morrison, 59 Appeaks D.C., 19. 

37 Fed. 2d. 410. | 

Green v. Pyne, 53 Appeals D.C. 271; 289 Appeals 271. 

Also the Supreme Court case of Butler v. Frasely 211 U.S. 459, 
53.L.Ed.28l, which they all go on to point out that, as jn the Butler case, 
one who understands and appreciates the permanent condition of machinery, 

i 

premises and the like, and the dangers which arise therefrom, or by 
the reasonbable use of his senses, having in view his iage, intelligence 
and experience, ought to have understood and appreciated them, and 

voluntarily undertook to work under those conditions and to expose him- 

*. • 

self to those dangers; cannot recover against his employers for the 
resultant injuries. 
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Upon that state of facts, the law declares that he has assumed the 

risk. 

And also in that connection we cite Fitzpatrick v. Fowler, 83 U. S. 
Appeals D. C. 229, 168 Fed. 2d. 172. 

437 Then the Fidelity Storage v. Hopkins, 44 Appeals D. C. 230. 

Spatz v. Wells Brothers, 43 Appeals D. C. 555. 

Anderson v. Smith, 35 Appeals D.C. 93. That was affirmed 

by the Supreme Court in 228 U.S. 439, 27 Law Ed. 289. 

Finally, Havell v. Columbia Railway, 19 Appeals D. C., 359. 

And the next point we want to bring up on the question of primary 
negligence, the employer only has the duty to warn the employee when 
he has implied or actual knowledge of the defect. And in this case 
there has been no proof of any knowledge on the part of the employer or 
no reasonable time for him to ascertain it. 

And in this case I would like—on this point I would like to cite the 
Fitzpatrick v. Fowler, 83 U.S. Appeals D.C. 229; Thomas v. Schwab, 
93 U.S. Appeals D.C. 368; and the Decatur v. Charles H. Tompkins, 

58 Appeals D.C. 102, 25 Fed. 2d. 526. 

MR. BEASLEY: For the reasons that have been stated, if Your 
Honor please, we feel that there has been a failure to make out a case 
here entitling the plaintiff to go to the jury: No negligence shown attri¬ 
butable to the defendants or either one of them. 

438 On the contrary, an affirmative showing of assumption of risk and 
contributory negligence, and if there ever was a clear case of fellow 
servant rule being applicable, if there is any negligence at all, this is 
it. 

Now, even if Your Honor should rule that assumption of risk and 
contributory negligence goes out the window, under Hitaffer, I submit 
that you should not enlarge the area of negligence. You shouldn't in¬ 
crease the employer's liability imposing on him an impossible burden. 

THE COURT: I couldn’t do that, could I? 

BAR. BEASLEY: Couldn't do that, as I see it. 

THE COURT: I can't see how anybody can contend that. 
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MR. BEASLEY: So that on that premise we have here a suggestion 
that another carpenter in the course of work had failed to nail a scab. No 
one in any supervisory capacity knows anything about it. Mr. Reid is 
sent up to check the form, and in checking it finds the defect. That is 
the most that could be said of the case. | 

And, on that, I don’t see how you could attribute or could impute 
negligence to the employer within the employer’s knowledge of which 
warning should be given to this employee. 

THE COURT: Mr. Offutt, I am very much interested in the last 

439 point which was dealt with, sir, and you need not utilize your time 

on the first part. But I am extremely concerned witli the question as to 
whether there is in fact negligence here. j 

THE COURT: Yes, sir. Negligence in so far is this gentleman 
was concerned who was sent up to do a particular job, sent up to look 
and see what he could find by way of defects or loose 'timbers. 

Now, that, as distinguished from somebody else who might have 
come up after he had been up, and found a situation of that type. 

MR. OFFUTT: Yes. I will see if I can’t approach it that way. 

440 RULING OF THE COURT j 

THE COURT (Keech, J.): Gentlemen, I have g}ven as full con¬ 
sideration as I could to this very interesting matter, find I have attempted 

i 

in rough fashion to indicate my thoughts, which I will |now give you the 

i 

benefit of. 

This is an action for loss of consortium which the plaintiff claims 
to have sustained by reason of the injury of her husband while he was 
employed by the defendant Cramer-Vollmerhausen Company, Inc., on 
a construction project. 

j 

According to the testimony of the plaintiff’s husband, a carpenter 
of many years’ experience who had on a number of occasions served as 

i 

carpenter foreman or superintendent, on the day of the accident he was 

i 

assigned by his foreman, one Grondine, to check certain forms which had 

; 

been erected preliminary to the pouring of concrete, liis specific job being 
to see whether any of the structure was loose or defective. 


i 
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In pursuance of this instruction he was checking to see whether the 
forms contained any loose timbers or were otherwise defective, having 
with him a helper whom he had ordered to bring certain materials for 
use in correcting any defective condition he might find. 

Plaintiffs husband stated that at the time of the accident he was 

441 ascending the side of the form, that he reached out a distance of 
about one and one-half feet from his body and six to twelve inches above 
his head, and took hold of a "scab” or horizontal timber placed across 
the top of the form, and that the scab gave away when he took hold of it, 
causing him to fall to the ground where he sustained certain injuries. 

As stated by our Court of Appeals in Decatur vs. Charles H. 
Tompkins Company, 58 Appeals D. C. 25 Fed. 2d. 526, and I quote: 

Tt It is true that in general an employer is bound to furnish 
his employee with a reasonably safe place in which to work, but 
in the erection and construction of buildings this rule can have 
but a limited application; for it must often happen that the dangers 
of such work are open and obvious, and hence that the risk of the 
accident is assumed by the employee... This is especially true 
where the danger to which the employee is exposed is merely 
transitory, due to no fault or plan of construction, and where 
the environment of the employee must necessarily undergo frequent 
changes... In Armour vs. Hahn, 111 U. S. 113: It is said that 'the 
obligation of a master to provide reasonably safe places and 
structures for his servants to work upon does not impose upon 

442 him a duty, as towards them, of keeping a building, which they 
are employed in erecting, in a safe condition at every moment 
of their work, so far as its safety depends upon the due perfor¬ 
mance of that work by them and their fellows'”. 

Every negligence action rests upon the violation by the defendant of 
a duty owed to the plaintiff. In this case the defendant's duty to the 
plaintiff wife was not to cause injury to her marital relation with her 
husband by negligent injury to him. Defendant's duty to the husband was 
to provide a reasonably safe place for him to work, that is, reasonably 
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safe having regard to the nature of the construction job, the husband's 

l 

work as a carpenter, and the duties assigned to him. In carrying out 
the duty to all its employees of providing a reasonably safe place to 
work, the defendant had the duty to provide reasonable inspection of 
the forms. The extent of this duty, however, varied with the progress 
of the construction of the forms at the time the particular employee was 
required to work on and near them and the employee's task. 

As to the plaintiff's husband, there was no duty of any inspection 
of the forms or correction of defects in them prior tp the husband's own 
inspection, for he was employed to make the inspectipn and to remedy 

443 any defect he might find. Since there was no duty of inspection 

or repair to him, there was no violation of such duty proximately causing 
injury to the husband and indirectly resulting in the plaintiff's alleged 
loss of consortium. 

From the plaintiffs own case it is apparent that the injury to her 

I 

husband was proximately caused by his own negligence in putting his 
weight on a timber which he could not see, when he knew he was there 
to inspect for loose timbers or other defects, and fropa his previous 
experience knew or should have known one might be loose or defective. 

In fact, even though an employee may never have discovered that 

which it is his job to look for, he may not assume that it does not exist; 

l 

and if he is injured through his assumption of the non-existence of the 

i 

dangerous condition, it is his own negligence which hds proximately 
caused the injury. For example, in Gulf C. & S. F. itailway Company 

against Bell, 101 Southwestern 2d 363, an employee v^ho was hired 

I 

to clean out a barrel room and to remove empty barrels, and who in 

i 

ten years had never found an empty barrel, was injured when he applied 

i 

his full weight to a barrel, assuming it was empty, and fell over back- 

! 

wards. The Court held him not entitled to recover, for the company owed 

. 

him no duty to see that there were no empty barrels when it was his job 

i 

444 to discover them. It is therefore the position of | the Court that, 

i 

construing the Hitaffer case most favorably to the plaintiff wife, and 

I 

adhering to the position that contributory negligence or assumption of 
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risk by the husband will not bar an action by the wife for loss of con¬ 
sortium where a dangerous condition has been created by the negligence 
of the defendant in violation of a duty to the husband, in the case at bar 
no violation of duty by the defendant has been proved and the Court must 
therefore direct a verdict in favor of the defendant. 

If an action by the wife for loss of consortium be construed as 
a derivative action under the pronouncements of our Court of Appeals 
as construed by a number of judges of this Court, then the wife would 
be barred from recovery even though it be held the defendant was 
negligent, inasmuch as the acts of plaintiff's husband clearly constituted 
contributory negligence or assumption of risk as a matter of law, 
which would likewise require a directed verdict. 
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STATEMENT OF 
QUESTIONS PBESENTED 


i 


1. In a suit for loss of consortium by plaintiff wife was a jury 
question presented as to the negligence of the defendant, Fairmont 
Form Company, Inc., causing injuries to husband of plaintiff where 
the evidence at trial established that the husband was an employee of 
Cramer-Vollmerhausen Company, Inc., the genera} contractor, and 
was injured in the course of his employment while checking a form wall 

erected solely by the defendant, Fairmont Form Company, Inc., a sub- 

i 

contractor, to see if said wall was in order for pouring of concrete, 

i 

and while making such check and climbing the form wall, the husband 

- >——- - *- * * ™ F* •— 

parts of form wall and should be nailed down secure, to pull himself 
up, but said "scab" was not nailed nor secured in axiy manner, causing 
plaintiffs husband to fall and suffer serious and permanent injuries? 

2. Was Section 302, Article 302-01A of the Building Code of 
the District of Columbia admissible and applicable uhder the evidence 
presented in trial ? 

3. Were Sections 110, 112, 113C of "Safety Standards—Construction" 

i 

of the Minimum Wage and Industrial Board of the District of Columbia 

i 

admissible and applicable under the evidence presented in trial ? 

4. Is an employer liable to a wife of an injured employee in a 

j 

suit for loss of consortium, where the employer under the Workmen's 

i 

Compensation Act of the District of Columbia fails to furnish adequate 
and proper medical treatment to the employee thereby aggravating the 
injured employee's condition? 

5. Was a jury question presented as to improper and inadequate 
medical treatment of injured employee under Workmen's Compensation 
Act where the evidence showed a wrong diagnosis by| medical doctor 


and injured employee was returned to work spitting blood and in 
seriously injured condition with no adequate treatment for his serious 
personal injuries and was left to shift for himself over holiday week¬ 
end with no way to contact employer’s referred doctor for serious 
complications, whereby his personal injuries were aggravated? 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an action instituted in the United State? District Court for 
the District of Columbia in which the plaintiff wife seeks to recover 

i 

damages for loss of her husband's consortium, the husband having 
been injured in the course of his employment as a carpenter in the 
District of Columbia (Joint App. 1). The jurisdiction of the District 
of Columbia was founded on the provision of Title 11, Section 305 and 
306 of the Code of Laws of the District of Columbia, j 1951 Edition. 




At the close of the pl aintiff 's case, the District Court directed a 

% 

jury verdict and judgment in favor of the defendants (Joint App. 9). 
Plaintiff (appellant herein) appeals. Jurisdiction of this Court is 
founded upon the provisions of Title 28, Section 1291, United States 
Code. 

STATEMENT OF THE CASE 

Plaintiff wife (appellant) instituted this action by filing her com¬ 
plaint seeking damages for loss of her husband's consortium as a result 
of injuries which her husband sustained on August 28, 1952, while 
working and employed as a carpenter on a construction job at Walter 
Heed Hospital in the District of Columbia. The complaint was in 
two (2) counts. Count One charged the defendants with negligence 
causing her husband to fall from a high concrete form or wall. Count 
Two charged defendants with providing her husband after his fall 
with negligent medical treatment and negligent diagnosis after his 
injury, so that her husband's condition became worsened and dangerous 
and injurious complications were extended therefrom, making him 
more sick, sore, lame and disabled. (Joint App. 1-3) 

At the trial of the case, the evidence established that the plaintiffs 
husband, Robert Paul Reid, at the time of his injury was employed by 
the defendant, Cramer-Vollmerhausen Company, Inc., and the trial 
court so ruled on the hearing of the defendants' motion for directed 
verdict at the close of the plaintiff’s case. (Joint App. 142, 143) 

The evidence establishing the employment relationship consisted 
of testimony of plaintiffs husband, Robert Paul Reid, and the witness 
Charles Edward Hancock. 

Robert Paul Reid, testified that he and the plaintiff were married 
on August 2, 1925; that he is a carpenter by trade having had a union 
card since 1920; that he had been working on the job at Walter Reed 
Hospital about six or eight weeks up to the date he was injured on 
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August 28, 1952; (Joint App. 25) that he was hired to Work on the job 
by Mr. Grondine who had charge of the carpenters on| the job; that 
Mr. Grondine was General Carpenter Foreman for the defendant, 

Cramer-Vollmerhausen Company, Inc., as far as Mr. Reid knew; 

(Joint App. 26) that at the time he went to work Mr. Grondine took 
him into the time-keeper and had him sign up; that the time-keeper 
gave him a brass check to wear on his uniform or overalls; and 
instructed him to drop the brass check in the time-keeper 1 s office 
when he went off the job in the afternoon and pick it up when he went 
on the job in the morning; that he had to wear this brass check so when 
the time-keeper came through to make a field check he could see what 
his number was; that this brass check had an inscription on it reading; 
"Cramer and Vollmerhausen, Inc."; that there were signs on the outside 
of the construction where the building was being constructed bearing the 
name Cramer-Vollmerhausen, Inc., General Contractor; that the sign 
on the office door where the time-keeper was read: "Cramer and 
Vollmerhausen General Contractors; that the general office was two 
trailers over on the far side of the job which also ha4 Cramer-Vollmer¬ 
hausen on it; (Joint App. 27-28) that the name Cramer-Vollmerhausen 
on the signs and the outside of buildings and the office doors and on the 
brass check which he wore each day remained the same and was never 
changed up until the time he was last on the job or the date of his in- 

i 

jury; that he was never told he was employed by anybody else except 
Cramer-Vollmerhausen, Inc.; that he was paid in cash in a pay envelope 
sealed up and there was nothing on the envelope or in the envelope 
except Cramer-Vollmerhausen, Inc.; (Joint App. 29) that the first time 
he ever heard of the Fairmont Form Company or Corporation was when 
he received a check from the Compensation insurance carrier. Standard 
Accident Insurance Company, it had Fairmont Fo ttq\ on the check when 

he was at George Washington Hospital (Joint App. 101-102). 

■ 

i 

Charles Morris Loving, Jr., testified that he was a construction 
engineer employed by Cramer-Vollmerhausen Company, Inc., the 





general contractor, and the building project which was being worked 
upon and constructed at Walter Reed Hospital (Joint App. 106); and 
that he was working on the job on the building at the time the accident 
occurred in which Mr. Robert Paul Reid was injured, one of the 
carpenters, but he did not see the occurrence (Joint App. 107); that 
after the time-keeper left the job, he took over his duties and took 
injured men, who were hurt on the job, to Dr. Becker, whose offices 
were located on 16th Street down from Walter Reed (Joint App. 108). 

Charles Edward Hancock testified that he is a carpenter and 
had been one for thirty (30) odd years; that he was working on the 
construction job at Walter Reed Hospital in August of 1952 when 
Mr. Reed was injured; that he worked for Eddie Grondine who was 
the general carpenter foreman of the defendant, Cramer-Vollmerhausen 
Company, Inc.; that he wore a button on his wo iking clothes which had 
on it Cramer-Vollmerhausen and he was wo iking for Cramer-Vollmer¬ 
hausen Company, Inc.; that he picked up a metal check each morning 
and put it back in the evening through a little hole in the time-keeper’s 
shed which bore the name on it of Cramer-Vollmerhausen (Joint App. 
124-125). 

The attorney for the defendants, Cramer-Vollmerhausen Company, 
Inc. and the Fairmont Form Company, Inc., (the appellees herein) 
in a statement to the Court admitted that the Cramer-Vollmerhausen 
Company, Inc., was the general contractor and that the Fairmont Form 
Company, Inc., was the sub-contractor that did the work on the concrete 
form from which the husband of the plaintiff fell.- It was on the basis of 
this admission that the Court ruled that it would not be necessary to 
grant plaintiff’s attorney’s motion to introduce evidence as to the re¬ 
lationship of the two defendant corporations by introducing the contract, 
the prime contract and the sub-contract between Cramer-Vollmerhausen 
Company, Inc. as the General Contractor and the Fairmont Form 
Company, Inc., as the sub-contractor (Joint App. 141-143). 
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With reference to the accident in which he wap injured, Robert 
Paul Reid, the plaintiffs husband, testified that he had worked on 
similar construction jobs to the one he was then working on (Joint 
App. 29); that he was checking out a form to see if it was in order 

i 

i 

for the pouring of concrete at the time he was injured; that he was 
checking out the wooden form into which the first pour or the first 
portion of the concrete was to be poured of that section; that this 

I 

section of the wooden form was 150 to 200 feet long and was about 
22 feet high and that the concrete would be poured into to a height 
of 20 feet (Joint App. 30-31); that the forms are made of ply wood 
which are nailed onto "2 by 4” studings which run vertically and hooked 

l 

up by ”2 by 4" whalors which run horizontally backing up the studs; 
that the studs and whalors are wood also (Joint App. 30-31); Plaintiffs 
Exhibits Number 1 and Number 2 were received in evidence; (Joint 
App. 32, 33). He further testified that Plaintiff Exhibit Number 1, 
a photograph, was of the same type of form wall that he was inspecting 
at the time of his injury; Plaintiff 1 s Exhibit Number 2 was a photograph 
of the Army Corps of Engineers taken in July of 1952 showing the 


form wall at a slightly earlier stage in the progress of the construction; 
(Joint App. 33); Mr. Reid in his testimony explaine4 the picture pointing 
out the pair of horizontal whalors as being about two feet apart per 
pair and that there were metal snap tie rods that rah through the 

whalors from one side of the wooden form through the portion, where 

i 

the cement would be poured onto the other side of the wooden form, 
where whalors and studs would be on the other side of the form wall; 
that on the end of these tie rods against the whalors [would be snap 

i 

ties which held the tie rods in place; that the purpose of the snap ties 
is to hold the two walls together (Joint App. 34-37); he further testified 
that he made a miniature of a typical section of the wall which counsel 
stipulated was a representation of part of the wall as a typical section 
and was admitted for that purpose (Joint App. 37-38)j; he pointed out 

I 

on the miniature section of wall a 2 by 4 scab, a piece of wood placed 
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on the top of the two whalors where they meet and make a joint, and the 
scab after being secured would reinforce the two timbers; that the 
scab is three feet or longer and not under three nails are placed on 
each end of the scab connecting it to the whalors; that the nails in 
the scab would be zigzag to make the scab secure (Joint App. 40-42); 
that the whalors are placed in pairs ordinarily with two feet between 
the two pairs from center to center where the tie rods go through 
and between the pair of whalors 3/8 of an inch was the distance appro¬ 
ximately (Joint App. 42); the model was identified as Plaintiffs 
Exhibit Number 3 and was received in evidence as an illustration of 
the type of construction as to whalors and studs and as to the section 
of the wall being worked on (Joint App. 42). Mr. Reid further testified 
that it is the practice to put those scabs on every joint; that he had not 
worked on the building of the form which he was checking before the 
cement would be poured; (Joint App. 42); that he began to check the job 
or form on the day before the accident, August 27, 1952, and worked 
the entire day checking the forms (Joint App. 42-43); that on August 28, 
1952, he began to work at approximately 7:30 in the morning and his 
accident happened around 9:30 in the morning; that in his checking he 
would check for things that would be loose, mostly hairpins which went 
over the tie rods or the braces which went down to the banks; that he 
carried a hand box with tools in it and he would fix what he found loose 
or wrong (Joint App. 44); that at the time he was hurt he was climbing 
up this form wall looking for loose hairpins or anything and he reached 
up to pull himself up when he got ahold of an unsecured scab; that he 
reached up got a hold of the scab; that the scab wasn f t nailed and it 
threw him back and he ended up on the timbers down on the ground 
across his back; that as he fell, a ”2 by 4” stake caught under the 
back of his right leg; that the "2 by 4 M stake was about 10 or 12 feet 
from the wall, holding the brace that was holding the wall and was 
driven in the ground (Joint App. 45); that the back of the right knee 
struck the top part of the stake (which he indicated) as the back part 


of his leg just in the area of where the bend is in the knee; that the 
stake was sticking up out of the ground approximately 2 feet; that 
there was nothing he could do to prevent his fall; that he grappled at 
everything he could as he was coming down; that the two by four scab 

i 

that he was holding on to came down with him; that hi learned for 
the first time that the scab was unfastened as soon as he grabbed 
a hold of it; that there was nothing that indicated to him it was un¬ 
fastened before he took a hold of it; that there were no nails in the 
board or scabbing and there were no holes indicating that there were 
ever any nails in the scabbing (Joint App. 46-47-48); that there were 
no nail priiits or anything to indicate that a nail had ever been driven 
in the board; that if there had ever been any spikes driven in the board 

it would have left a mark of some kind in the scabbing; that he had not 

I 

found any scabbing loose with no nails in it up to the time he fell; that 
he did not know how the scabbing got into the position at the joints of 
the whalor; that the scabbing was lying in his proper place over the 
joint but had not been nailed or secured in any manner; (Joint App. 48); 
that this colored helper came over after he fell and i/Lr. Reid told 
him to go around and find Mr. Grondine and tell him about the fall 
and bring him around here; that Mr. Grondine and Charles Hancock 
came around to where he was; that he crawled out of the hole with the 
assistance of his helper who picked up his broken wrist-watch and 
handed it to Mr. Reid and the scab was lying near thereto, which 
Mr. Reid picked up and took a look at to see why it polled loose and 
there were no nails in it or any indication of any nails having ever 
been in it; that in his fall his watch had all the hands snatched off 
of it (Joint App. 49); that it was not customary to test and feel around 
for nails in a scab or other piece of the form when climbing the form 
to check if the form was in proper order for the pouring of cement; 
that he had never seen any mechanic feel around to see if any nails 
were in before he climbed up a scaffolding or form of this kind and that 
in the past he has been a foreman and superintendent on these types 
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of jobs; that as he was looking around the form, to check it out for 
the pouring of cement, he did not expect to find a scabbing placed in 
its proper position without any spikes in it; (Joint App. 102-103); 
that the general practice is, that a scab wouldn't be over a joint if it 
wasn't nailed; that he had been checking this form for the pouring of 
cement for two days and he had been on this type of job all over the 
country and it was the first time that he had ever got a hold of one 
that hadn't been nailed; that he was checking for anything that might 
give when the concrete was poured; that when he got a hold of the scab 
he reached about six inches to a foot above his head and about a foot 
and a half out in front of him (Joint App. 103-104). 

t 

Charles Morris Loving, Jr., the construction engineer, for 
the general contractor, Cramer-Vollmerhausen Company, Inc., testified 
that the tie rods are metal rods which are to hold the forms together 
so that when the concrete is poured into the form, it will keep the 
form from spreading and from actually falling apart completely if they 

weren't in there; that the hairpin is a clamp on the end of the wall tie 

* 

rod, the wall tie rod being the connector between the two hairpins; he 
pointed out the hairpins and the tie rods appearing in a picture of 
general construction being Plaintiff’s Exhibit Number 4 which was 
received in evidence; that a check is made of the forms to make sure 
that the form wall is going to stand up when concrete is poured into 
it; that where ever the ends of whalors are put together, they put 
another piece of material over the top of it, spike it and this material 
is known as a scab; that the scab is put there to strengthen the joint; 
that if you had a break in your form there and a break in the whalor 
at the same spot with no scab on top of the whalor, there is a possibility 
of it opening up at that point; that the purpose of the scabbing is to 
make the whalors continuous, one continuous unit of lumber from one 
end of the wall to the other; that the scabbing is secured by being 
nailed in place; that he wouldn't think a scabbing would be put on the 
whalor joint without nailing because it wouldn't be of any use then; 
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that it would be very poor practice to put a scabbing Ion without nailing 
it; that with respect to climbing and inspecting the form wall, he could 
not say exactly the practice but from his own personal opinion, he 

i 

himself would normally get a hold of a whalor rather than a scab 
since he is a little shorter but however, that would be an individual 
matter for the workman climbing and checking the form (Joint App. 
110-113). j 

The witness, Charles Edward Hancock, with respect to the 
practice of securing scabbing and circumstances of Mr. Reid f s fall, 
testified that he is a carpenter and has been for thirty odd years and 
a member of the union; that he was working on the construction job of 
Walter Reed Hospital during the month of August, 1952, when Mr. Reid 
was injured and he was employed by the Cramer-Vollmerhausen Com¬ 
pany, Inc. (Joint App. 124-125); that in connection with the job at 
Walter Reed Hospital he observed the construction of forms before 
the pouring of concrete; that he did that kind of work himself; that you 

j 

would secure the scab on top of the whalors at the joint with nails 
(Joint App. 126); that the number of nails depended upon the length 
of the scabbing because in case the concrete is poured fast and the 
scabbing is not nailed secure they are likely to swing out and you 

i 

loose your form; he identified a scab on the rough model of miniature 
and stated that if you did not have the scab there and the tie rods 
were four feet between the two rods, the form wall would have a 

tendency to burst; that it is bad practice to put a piece of scabbing up 

I 

with no nail to secure it (Joint App. 127); that it is a Very dangerous 
thing not to nail the scab down and that it was a careless way as you 

I 

are not supposed to leave until it is nailed complete; (Joint App. 128); 
that he saw Mr. Reid shortly after he was injured wh^n Mr. Reid's 
laborer came over to him and Mr. Grondine; that Mr. Reid was in 
a partial sitting position and complaining about his leg in the presence 

i 

of Mr. Grondine and the laborer (Joint App. 128); that Mr. Grondine 


was the foreman on the job and Mr. Reid told him how he was hurt 
and in fact, showed to Mr. Grondine and the witness, Hancock, the 
scab that was laying right there just a little ways from him; that 
the scab was about three feet in length, a "2 by 4"; that there weren't 
any nails or marks on it at all; that Mr. Reid stated that he reached 
for the scab and it fell out and it wasn T t nailed; that the scab was in 
clear view of everybody and Mr. Grondine had looked at the scab 
also (Joint App. 129); that Mr. Reid said he fell across some of 
the "2 by 6” braces lying on the ground near where he was and that 
his leg hit a stake which was driven down in the ground; the stake was 
about a foot from the ground; that Mr. Reid's leg was swollen and had 
a knob on it and was very black (Joint App. 130); that there never was 
any question or discussion that he was injured in any other way except 
as he said by taking hold of the scab that was loose and that up to this 
time he has never heard anybody say that he fell any other way (Joint 
App. 133-134). 

At the pre-trail proceedings it was stipulated that provisions of 
"Safety Standards—Construction" of the Minimum Wage and Industrial 
Safety Board of the District of Columbia and provisions of the Building 
Code of the District of Columbia may be received in evidence without 
formal proof, subject to relevancy and materiality. (Joint App. 4-5). 
Particular reference in the pre-trial proceedings was made to Section 
11, Paragraph 110, 112, 113 of the Safety Standards — Construction 
(Joint App. 5) and to Section 302-01, Pages 138-139 of the Building 
Code of the District of Columbia (Joint App. 6-8). At the trial the 
foregoing regulations and code provisions were offered in evidence 
(Joint App. 138-139) and the trial court ruled that the aforementioned 
sections of the Building Code and Safety Standards were not admissible 
since they were not applicable to the facts as shown by the plaintiff's 
side of the case. (Joint App. 141) 

With respect to the medical attention furnished him by his 
employer, for his injury, plaintiffs husband, Robert Paul Reid, 
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I 

testified that Mr. Grondine, the carpenter foreman for Cramer-Vollmer- 
hausen Company, Inc., told him we are going to send you down to the 
compensation clinic and told him to go to the office of Mr. Argenbright, 
the general superintendent, and the time-keeper wilf bring a car there; 

i 

that pursuant thereto he went to Mr. Argenbright’s office and was 
making out a report to the secretary when the time-peeper came around 
with the car; Mr. Argenbright said to go with him toj the doctor; (Joint 
App. 50) that the time-keeper Tommy Falque, drove him to the clinic, 
which was the office of Dr. Samuel Becker although Mr. Reid did not 
know his first name at the time; (Joint App. 51) when they walked into 
Dr. Becker’s office in the lobby, Dr. Becker was talking on the tele¬ 
phone; he turned around and said ’’Tommy, what have you got there?”* 

I 

he said ”1 have got Mr. Reid. He has had a fall and I think he has hurt 
himself. ” 

Mr. Reid further testified that Dr. Becker tol4 them that they 

caught him at a bad time as he was placing some behb on some good 

| 

horses running that day and the deadline was just 
that he was left standing there in the lobby while Dr. | Becker talked 
on the telephone for about ten or fifteen minutes; that during that time 
no nurse or anybody else attempted to help him; that Dr. Becker then 
told him to ’’come here and I’ll take a look at you’hnd took him in a little 
ante room; that he showed doctor Becker the place on his leg where 
he was hurt, on his back and the upper part of his back and during 
this ti me Mr. Reid was spitting up blood; Dr. Becker told him to take 
off his overalls and strip to the waist and Dr. Becker helped him take 
off his overalls and strip to the waist and put Mr. Reid on the bed 

and turned on a little lamp on his back (Joint App. 53-54); that 

.[ 

Dr. Becker then left the room; with respect to his breeding from 
the mouth, the doctor said maybe you knocked a tooth out is the 
reason you are bleeding; Mr. Reid told him that was impossible since 

. „ I 

he had false dentures; that the only treatment for the {bleeding from 
the mouth Dr. Becker gave him was some kleenex and told him to use 


abdut to get him; 


these to catch the blood in and throw them in a little metal can there; 
that up to the time Dr. Becker left the room he did nothing about his 
leg that was struck by a stake; i that the light on his back 
turned out in about ten minutes and it was a period of six to ten minutes 
more before Dr. Becker came back in; that Dr. Becker strapped his 
leg from the crotch down to the ankle with an Ace bandage and pulled 
the bandage tight; that from the time he had arrived into the doctor's 
office his leg was swelling all the time; that after Dr. Becker put 
the Ace bandage on it, he said that ought to fix it up and that you can 
go back to work; that the heat was the only treatment that the doctor 
Becker gave the back; he did not put any medicine on the leg nor did 
Dr. Becker put any bandages or adhesive tape or anything on the back 
to support the back; that the bleeding from his mouth continued on for 
four days; (Joint App. 55-56); that after the doctor told him he could 
go back to work, Mr. Reid told him "Listen doctor, with the pain I 
got I don't think 1 can make it on my own power. My back is hurting, 
my side is hurting up here, and that leg was swelling then" (Joint 
App. 56); that the only treatment that the doctor did for the bleeding 
from his mouth was that he looked in his mouth and throat and said 
"Well, I don't see any cut in there, it must be coming from below." 

That he didn't do anything for the bleeding nor did Dr. Becker give him 
any advice on what to do; that as he left the office, the doctor gave 
him a shot in the hip, a hypo, of some kind and six tablets, that 
Mr. Reid asked Dr. Becker whether or not he should go to the hospital 
instead of going back to work or be x-rayed or something; that he didn't 
think he could make it on his own power; that Dr. Becker said "There 
will be no X-rays or no hospital for you. I said you would go back to 
work. You are scared worse than you are hurt"; (Joint App. 56-57); 
that Dr. Becker did not give him any instructions as to any further 
appointments or as to what he was to do with respect to his condition 
that night; that as he started to leave the office, he asked the doctor 
"When shall I see you again?"; that Dr. Becker stated that he was leaving 



town tonight or the next morning because of a holiday and that he would 
not be back in town until Wednesday or Thursday, which would be a 
week later and that if he was not feeling all right at that time; to 
drop in to see him; that Dr. Becker did not give him any telephone 
number, name of any other person to see with respect to his injuries 
(Joint App. 59); that after the doctor's examination, then the time¬ 
keeper carried Mr. Reid back to the job; that the carpenter's steward 
had taken his tools out of the hole where he was working, the hole 
being designated as the excavation where he was working; that the 
steward told him that he was not able to go back down there; that 
Mr. Reid told him that Dr. Becker sent him back to vprk and the 

i 

steward told him not to lug his tool box from the hole put to just take 
a saw and hammer and go down there; that Mr. Reid Reported to Mr. 
Grondine about quarter to 12; that he had a couple of pups of black 
coffee and then went back at 12:30 and stayed on the job until 4 o'clock; 
that he did some work during that time; that he was driven to his home 
by Mr. Grondine as had been the usual practice; that pfr. Grondine left 
him out in the front of his door to his house; that he bearly made it to 
the house; that his leg was so swollen that the bandagp on his leg was 
tight and buried itself in; that his wife helped him take off the bandage 
by the side of his bed and he called his own doctor, Doctor Orr; that 
he thought he was about to have lockjaw, there was so much pain; that 
he finally got a hold of Dr. Orr about 7:30 p. m. that Evening and told 
him what happened and Dr. Orr instructed him to elevate his leg and 
to apply heat and if the locking of his jaws did not let Up within an hour 

I 

or two to call him back and he would have an ambulance take him to 

! 

the hospital, otherwise to see him in his office at 9:00 o'clock in the 
morning; that during the night his wife, Mrs. Reid, looked after him 
filling up the hot water booties and waiting on him during the majority 
of the night; that the next morning he did see Dr. Orr; that he gave 
Dr. Orr a history of what happened as he had done with Dr. Becker; 
that Dr. Orr then made an examination of him and taped up his side and 
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back; that Dr. Orr told him I know you have some broken ribs or you 
wouldn't be spitting up blood but I got to put you in the hospital; then 
he put a soft bandage on the leg along with some type of brown medi¬ 
cine; that the bandage he put on was not tight like the one Dr. Becker 
had put on; that he went to the hospital and was admitted to Sibley 
Hospital a little after noon of the same day (Joint App. 60-61). 

It was stipulated that the plaintiffs husband, Mr. Reid, was 
admitted to Sibley Hospital at 12:25 on August 29, 1952, and was dis¬ 
charged therefrom on August 30, 1952, at 1:30 P.M.; (Joint App. 52). 
That Mr. Reid entered Doctors Hospital on December 23, 1952 and 
was discharged January 6, 1953; that he reentered Doctor's Hospital 
on September 12, 1954 and was discharged at that time on October 8, 
1954 and that as of the second entry there was an operation on his back 
and a cast was applied; that he reentered the hospital again on April 14, 
1955, and was discharged on April 28, 1955, and there was an operation 
upon his leg at that time (Joint App. 53). 

Mr. Reid further testified that as a result of the conversation with 
Dr. Orr while at the Sibley Hospital when he left on August 30, that 
his wife continued the treatment of putting the hot water bottle and 
heating pad on him and propping the foot up again; that his wife con¬ 
tinued this treatment at his home up until September 5th, 1952, and 
she would do it night and day every time the water would get cold; 
about every two hours she would have to change the hot water bottle; 
that during this time the doctor had also given to her to give to him 
three different kinds of medicine which she did; that on the morning of 
September 5, 1952, he saw Dr. Orr who told him "This was out of my 
control. You are hurt worse than I thought you were" and he referred 
him to Dr. Veal; (Joint App. 62-63) that Dr. Veal called another doctor, 
Dr. Allen McKelvie who came right over to Dr. Veal's office; that 
Dr. McKelvie’s office was in the same building at 1801 K Street, N. W. 


that Dr. Veal’s office was; that thereafter he went down to Dr. McKelvie's 
office and he sent him down to an x-ray laboratory ind as a result of 
consultation of Dr. Veal and McKelvie, he was admitted to George 
Washington Hospital about 5 or 5:30 on that date; and that he remained 
at George Washington Hospital from September 5 until November 11, 

1952; (Joint App. 64) that while he was in the hospital on October 4, 

1952, he had a heart attack and they called in the heart specialist, 

Dr. Evans and Dr. Gusack; that prior to his accident on August 28, 1952, 
he had never had any trouble with his heart; nor any trouble to his 
back; nor any trouble with the right leg under the knew which struck 
the stake (Joint App. 65); that as far as he knew he had no trouble with 
his lung before August 28, 1952; (Joint App. 65) tha^ after he came 
out of the hospital on November 11, 1952, he was not able to take care 
of himself as he had before the accident; and his wife assisted him; 
that he was almost like an invalid and anything that dad to be done she 
did it; that he was unable to bathe himself; that he still had on the bandage 
on his right leg when he came out of the hospital; that the treatment to 

I 

his leg at home would be that his wife would bathe it£ that a brace was 
made for his back while he was in the hospital the first week and that 
he slept in the brace and still sleeps in it; that the brace is a corset 
and fits around like a plaster cast and is about the shape of a plaster 

i 

cast; that this cast interferes with his movement and at night while at 
home his wife would help him; that after the hospitalization at Doctors 
Hospital from December 23, 1952 to January 6, 1953, he was able to 
walk a little on his own power but that was about all (Joint App. 67-67); 

i 

that his wife did all the heavy shopping which he used to do before his 
injury (Joint App. 67-68); that he was admitted to Emergency Hospital 
on January 14, 1953, and was treated by Dr. Ross Veal for infection 

in his leg and inflammation and that they punctured his leg two or three 

I 

times and drew it out; that he remained in the hospital a couple of weeks 
on this occasion; that his wife came to visit him every day while he 
was at the hospital that after this hospitalization when he went home 



16 


he was knocked out and his wife helped him with everything including 
his bathing and the administering of medications and the filling of 
prescriptions (Joint App. 68-69) that he reentered the George Washington 
Hospital again in May of 1953 and remained there until May 27, 1953; 
that during that hospitalization Dr. McKelvie, Dr. Gusack and Dr. 

Evans, the heart doctor,attended him;that he was given a lot of x-ray 
treatments, with the lung treated, and a solid plaster paris cast was 
put on his body extending from under the arms down to around the 
hip; that the doctors did not fuse the back because of his heart; that 
when he left the hospital on May 27, 1953, he still had the body cast 
on and the body cast remained on him until just before he went back to 
the hospital, on time at Emergency Hospital, on February 2, 1954; 
that between the hospitalizations, his wife had to do everything for 
him, just like he was a kid; that he remained in Emergency Hospital 
until February 12, 1954; (Joint App. 70-71) that when the body cast 
was taken off, the corset was put back on again and the type of corset 
was shown to the court and jury and his wife would help him put the 
corset on; that the back brace or corset had to be worn every day 
and his wife did it; that during this February hospitalization, they ad¬ 
ministered radium to his lung and he was under the treatment of Dr. 
Sanford (Joint App. 71-72) that when he left the hospital on February 12, 
1954, from Emergency Hospital, he was wearing a brace on his back 
and the bandage on his leg had been removed to leave his right leg open 
where it could heal; that his wife treated him at home by massaging 
the leg and back and giving medicine when it was due; that he went back 
to the hospital again on May 3, 1954, George Washington Hospital, and 
between February 12 and May 3, when he went back, there never was 
a time when he could do everything for himself without the assistance 
of his wife (Joint App. 73); that between the hospitalizations he went 
back to the doctor's office five days a week; that during the course of 
those visits, back and forth, prescriptions were filled; that he was 
going to three doctors, and almost one a day; some of them would give him 
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some kind of medication (Joint App. 73-74); that he reentered the 
hospital on May 3 to June 20, 1954, the George Washington Hospital; 
during which time Dr. Hugo V. Rizzoli, a neurosurgeon, gave him a 

i 

myelogram, getting ready to fuse his back if his heart would stand it 
(Joint App. 74); that two days after the myelogram they went into his 
lung and gave him radium treatment; that he was uhable to fuse the 
back at that time because of the lung condition and was informed they 
would have to remove a lung; that the heart doctor treated him for 
about three weeks and then he was operated on for the lung (Joint App. 
75); that Dr. Blaydes was the surgeon who removed the lung and the 
two ribs; that he had a large incisional scar where the operation was 

I 

(Joint App. 75); that after he returned from the hospital on this oc¬ 
casion, he would go back to Dr. Blaydes office for a follow-up and 

he was told to continue his same procedure - all the medicines, mas- 

| 

saging of the leg and that his wife would bathe the incision with cocunut 
oil to keep the scar tissue down, twice a day; that he returned to the 
hospital again, that is Doctors Hospital on September 12, 1954, and 
remained to October 8, 1954; that during this hospitalization they fused 
his back; that Dr. Peter Murphy was the neurosurgeon; that this opera- 

’ i 

tion left an incisional scar about twelve inches down into the low back 
from the middle of the back; that aplaster cast was applied again and 
that a dressing was put on the incision prior to applying the plaster 
cast to heal under it (Joint App. 76-77); that the planter cast started 
about the middle of his back and continued down between the hips 
about midway to the thigh; that with this cast on he could sit up but 
he couldn't hardly walk or lay down; that he was unable to put his 
shoes on or dress himself or wash himself with thi$ cast on he was 
practically helpless and the cast remained on - on this occasion - 
about eight or nine months; that during the time this cast was on he 
was seeing three doctors (Joint App. 77-78); that ot^ April 4, 1955, to 
April 28, 1955, he was in Doctors Hospital again; (Joint App. 79) 
that Dr. Ross Veal was his doctor who operated on the front of the 
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of the right leg that had been injured in the August 28, 1952, accident; 
that there was a spur still coming under there and he had to go in there 
and take that out on the front of the leg by the kneecap (Joint App. 79); 
that Dr. Veal also lanced the back of his knee at the same time because 

i 

it was swollen and the infection was coming back on the back side; 
that his plaster cast was removed about two weeks before this hospitali¬ 
zation at Doctors Hospital; that after the cast had been removed his wife 
continued to treat him at home under doctor's instructions of massage, 
trying to build up muscles; that when he left the Doctors Hospital on 
April 28, 1955,he had a bandage on his leg for about two weeks, where 
they had operated; that from that time up to the present time his ability 
to get around and do things has been no good; that from his last hospitali¬ 
zation in April 1955 to the present time, his wife does practically every¬ 
thing for him but feed and shave him; that he has to wear an elastic 
stocking on his right leg and has been informed that he will have to 
wear it indefinitely; that this elastic stocking has to be washed by his 
wife; that where they have cut into his leg, the muscle has gone dead 
and he has no control over it; the treatment at home consists of bathing 
and massaging by his wife to try to bring the muscle back; that this 
treatment continues up to the present time; that his wife also still 
bathes and massages his back in the home remedies (Joint App. 80-81); 
that his wife, the plaintiff, has aged twenty years in the last four years 
since the accident; that it has really been a strain on her (Joint App. 

83); that his birthday was August 3, 1897 (Joint App. 84); that on the 
date of his accident, August 28, 1952, he was in general good physical 
condition outside of a little cold or something; that he had been working 
regularly and had only lost work because of illness or disability one time 
for two days in the year prior to the accident (Joint App. 84). 

The plaintiff, Ludie Beatrice Reid, corrobrated the testimony of 
her husband pertaining to the treatment of his injury, his injuries, 
hospitalizations,physical condition as stated above by Mr. Reid 
(Joint App. 12-22). 
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Dr. Allan M. McKelvie testified that he was certified as an 
orthopedic surgeon by the American Board of Orthopedic Surgery 
(Joint App. 113); that the operation on plaintiffs husband’s right leg 
was caused by the accident of August 28, 1952, since his fall had ag¬ 
gravated or made swollen up a small tumor in his leg; that many people 
have these small tumors that they know nothing about and have no trouble 

i 

with them until after they are aggravated by a fall, such as his leg 
striking a stake (Joint App. 116-117); that the collapse of the bone 
in the plaintiffs husband’s lower back was caused by the injury of 
August, 1952 (Joint App. 120) and it was necessary ito fuse the joints 
of the back by an operation (Joint App. 120) that because of this fusion 
of his back, he does not have full range of spinal movement and is 
permanently disabled (Joint App. 122). j 

i 

The witness, Charles Edward Hancock, further testified with 
respect to Mr. Reid's injury stated that he saw him right after his fall 
on August 28, 1952, and that his right leg was swollen and had a large 
knob on it and was very black; that they took him to the hospital and 

i 

he did not see him again until after dinner (Joint App. 130) that when 
Mr. Reid returned back, he was limping right bad and said he didn’t 

know whether he could climb the ladder or not and Mr. Hancock told 

. , 

him he didn’t have to and that he just wanted him to. hold the rope to 
steady the column and that is what he did the rest of the afternoon; 
that Mr. Reid's condition did not improve; he was very shaky and he 
told Mr. Hancock he felt dizzy; that Mr. Reid had to : sit down a few 
times; he made complaints about back and leg; that from his observa¬ 
tion Mr. Reid was not able to come back and do the w>rk he had been 
directed to do; that before his injury in the morning, he was feeling 
fine and that he had seen him in the shanty every morning and he was 

in good condition and very jolly before the accident; that he had seen 

i 

him many times after the accident and had never seep him jolly and 
lively like he was before the accident (Joint App. 131). 
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Dr. Henry G. Hadley testified that he was a medical doctor 
engaged in the practice of medicine in the District of Columbia, and 
in Maryland and in Virginia and had been engaged in the practice of 
medicine since 1917 and specialized in internal medicine (Joint App. 
134-135); that he is a Fellow of the College of Chest Physicians; that 
in connection with his practice he had occasion to examine and treat 
plaintiffs husband, Mr. Robert Paul Reid (Joint App. 135); that he 
considered plaintiffs husband was completely and permanently disabled 
for his occupation as a carpenter from disabilities arising from the 
injury of August 28, 1952; that these disabilities were pulmonary tuber¬ 
culosis; a collapsed third and fourth lumbar vertebra; certain chest 
changes and some injuries to his knee, the back of his knee; that the 
chest condition and pulmonary tuberculosis followed the injury because 
of the history of which he coughed up blood following the accident, 
because of negative X-rays which he had had previously, and because 
of positive X-rays following that and the course of his disease. (Joint 
App. 136); that in his opinion, injuries to the chest and fracture of the 
third and fourth lumbar vertebra and the injury to the blood vessels 
to the back of the knee produced in a blood vessel tumor and were all 
caused by his accident of August 28, 1952 (Joint App. 136-137). 

At the close of the evidence of the plaintiffs case, the Trial 
Court granted the motion of both defendants for a directed verdict 
(Joint App. 147-150) ruling that Tf No violation of duty by the defendant 
has been proved and the Court must therefore direct a verdict in 
favor of the defendant." (Joint App. 150) 

. The trial Court further stated: T Tf an action by the wife for 
loss of consortium be construed as a derivative action under the 
pronouncements of our Court of Appeals as construed by a number 
of judges of this Court, then the wife would be barred from recovery 
even though it be held the defendant was neligent, inasmuch as the 
acts of plaintiffs husband clearly constituted contributory negligence 

or assumption of risk as a matter of law, which would likewise require > 

•* x 
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a directed verdict. M (Joint App. 150). The court earlier had stated 
in its ruling as follows: "Plaintiffs husband, a carpenter of many 
years' experience who had on a number of occasion^ served as car¬ 
penter foreman or superintendent, on the day of the accident he was 
assigned by his foreman, one Grondine, to check certain forms which 
had erected preliminary to the pouring of concrete, his specific job 
being to see whether any of the structure was loose Or defective." 
*****"As to the plaintiffs husband, there was no duty of any inspection 
of the forms or correction of defects in them prior to the husband's 
own inspection, for he was employed to make the inspection and to 
remedy any defect he might find. Since there was no duty of inspection 
or repair to him, there was no violation of such duty proximately 
causing injury to the husband and indirectly resulting in the plaintiffs 
alleged loss of consortium. 

i 

"From the plaintiffs own case it is apparent that the injury to 
her husband was proximately caused by his own negligence in putting 
his weight on a timber which he could not see, when he knew he was 
there to inspect for loose timbers or other defects, land from his 

I 

previous experience knew or should have known one might be loose 
or defective." (Joint App. 149) 

STATUTES AND REGULATIONS INVOLVED 

' 

I 

Section 302, Article 302-01A of the 1951 Building Code of the 
District of Columbia: 

"a. All scaffolds, hoists, derricks, or other temporary 
structures erected for use in the construction,! repair, 
alteration, or removal of buildings, shall be securely 
and safety supported. They also shall be of sufficient 
strength and properly secured to insure the safety of 
persons working thereon or passing thereunder or near 
the same, and to prevent the falling of any materials 

therefrom.Material shall not be piled on these 

structures except in small lots for immediate Removal." 


i 



"Sub-chapter 2, Industrial Safety" of the District of Columbia 

Minimum Wage and Industrial Safety Law, Title 36, Section 431 of 

the District of Columbia Code, 1951 Edition, Act of September 19, 

1918, Chapter 174, Title n, Section 1 as added October 14, 1941, 

55 Stat. 738, ch. 438, Section 3: 

"The purpose of this subchapter is to foster, promote, and 
develop the safety of wage earners of the District of Columbia 
in relation to their working conditions." 

"Safety Standards — Construction" of the Minimum Wage and 

Industrial Safety Board of the District of Columbia states the following: 

Section 11. - Strength and Security 

"110. General. All scaffolds, ladders, scaffolding devices, 
ramps, railings, guards, stairs, slings, hangers, blocks, 
pulleys, braces, ropes, cables, mechanical devices, and 
other equipment, which are used in connection with the per¬ 
formance of work, shall be constructed, erected, and main¬ 
tained in a substantial manner and safe condition to give 
adequate support and protection to persons employed. " 

"112. Securely Placed and Fastened. A. Any material^ 
equipment, tool, or other object being used, handled, trans¬ 
ported, stored, or serving as a work-place shall be so held 
fastened, secured, placed, or piled that it cannot fall, topple 
over, roll, sway, slide, otherwise move about, or get beyond 
control, in any manner to endanger employees or others. " 

"113. Handling and Storing. C. Materials or other objects 
shall not be placed for storage purposes on scaffolds or simi¬ 
lar work platforms, except as required for immediate use." 

The District of Columbia Workmen’s Compensation Act, Title 

36, Section 501 of the D. C. Code, 1951 Edition; Act of May 17, 

1928, c. 612, 45 Stat. 600, adopts the Longshoremen’s and Harbor 

Workmen’s Act, Title 33, Section 901, et seq. U.S.C.A. Act of 

March 4, 1927, c. 509, 44 Stat. 1424, as amended as the compensation 

law of the District of Columbia. Section 907 of Title 33 of the U. S. 

Code provides: 


"a. The employer shall furnish such medical, surgical and 
other attendance or treatment, nurse or hospital service, 
medicines, crutches, and apparatus for such period as the 
nature of the injury or the process of recovery may require_*’ 
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STATEMENT OF POINTS 

I 

I 

1. The plaintiff wife made out a case for submission to the jury 

! 

as to the defendant, Fairmont Form Company, Inc.j, (one of the appel- 

. 

lees) in her action in the Court below for loss of consortium resulting 
from personal injuries to her husband which she claimed was caused 
by the negligence of the defendant, Fairmont Form Company, Inc., a 
subcontractor and not the employer of plaintiff's husband. 

2. Section 302, Article 302-01A of the Building Code of the Dis¬ 
trict of Columbia and Sections 110, 112, and 113C 6f Safety Standards— 

Construction of the Minimum Wage and Industrial Safety Board for the 

I 

District of Columbia should have been admitted in evidence by the Trial 
Judge as applicable to the factual situation as presented by the evidence 

i 

in the trial Court. 

3. An employer is liable to a wife of an employee injured in the 

| 

course of his employment in a suit for loss of consdrtium where the 
employer under the Workmen's Compensation Act for the District of 
Columbia fails to furnish adequate and proper medical treatment to the 

i 

injured employee and thereby aggravates the injuries to the said em¬ 
ployee and the evidence in the trial Court made out a case for submis¬ 
sion to the jury as to the defendant, Cramer-Vollmerhausen Company, 
Inc., the employer of the plaintiff's husband. 

| 

SUMMARY OF ARGUMENT 

I 

I 

| 

1. The trial Court erred in directing a verdict in favor of the de¬ 
fendant, Fairmont Form Company, Inc., at close of plaintiff's case 
in the action brought by the plaintiff wife for loss of consortium result- 

i 

ing from personal injuries to her husband, which personal injuries she 
claimed were caused by the negligence of the defendant, Fairmont Form 
Company, Inc. Facts were established on her side of the case that her 
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husband was the employee of the other defendant Cramer-Vollmerhausen 
Company, Inc., the general contractor, on a construction job at Walter 
Reed Hospital in the District of Columbia and was injured in the course 
of his employment while checking a form wall into which concrete was 
to be poured, prior to the pouring of the concrete. The employees of 
the defendant, Fairmont Form Company, Inc., a sub-contractor, 
erected the form wall. In doing so they left a M scab", a 2 M x 4" board 
about 3 feet in length, in its proper position over the joint of the 
TT whalors" but not nailed or secured in any manner as is required, 
and the only reason for the scab to be placed there is to strengthen the 
form wall by being nailed and secured to the ,f whalors". 

The plaintiffs husband in climbing and working on this form 
reached above him and took hold of this scab which was loose and not 
secured in any manner. The scab slipped and came out of place caus¬ 
ing the plaintiffs husband to fall off balance, lose his footing and be in¬ 
jured. The scab was in the exact place over the joints where the whalors 
meet and it looked perfectly normal and safe. Plaintiff 1 s husband in 
climbing was reaching over his head and was unable to see the condi¬ 
tion except as it appeared from a view from below the scab. The leav¬ 
ing of this scab so that it deceptively appeared to be in a safe and proper 
condition was negligence on the part of the employee of Fairmont Form 
Company, Inc., and therefore was negligence on the part of the em¬ 
ployer, Fairmont Form Company, Inc. 

On a motion for a directed verdict the evidence must be construed 
most favorable to the plaintiff and to this end she is entitled to the full 
effect of every legitimate inference therefrom. If upon the evidence, 
so considered, reasonable men might differ, the case should go to the 
jury. If fair minded men may honestly draw different conclusions as to 
the existence or nonexistence of the negligence charged, the question 
is not one of law, but one to be settled by the jury as well as the ques¬ 
tion of contributory negligence. Surely fairminded men would view 
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the leaving of this scab in this dangerous, unsafe, deceptive, and de¬ 
fective condition as an act of negligence. 

It is difficult to see and understand how all reasonable men would 
determine that a workman on the job, as plaintiff’s husband, was negli¬ 
gent in taking hold of the scab as he did and that such negligence on his 
part was the sole proximate cause of his injury. j 

j 

2. The trial court erred in not admitting into evidence Section 
302, Article 302-Ola of the Building Code of the District of Columbia 
and Sections 110, 112 and 113C of M Safety Standards - Constructions” 
of the Minimum Wage and Industrial Safety Board of j the District of 

I 

Columbia. These regulations provide in substance tjhat all temporary 
structures and other building material should be properly secured so 

i 

as not to slide to insure the safety of persons working on the structures— 
employees and others. The defendant Fairmont Forms Company, Inc. 

i 

violated these regulations in leaving a scab unsecured in a place decep¬ 
tively made to appear secured and thereby causing injury to a workman. 
This is the situation which the regulations were intended to prevent, 
and a violation of such regulations is negligence per se. 

3. The trial Court erred in directing a verdict in favor of the de¬ 
fendant, Cramer-Vollmerhausen Company, Inc., and in not making any 

I 

ruling or reference to the plaintiff’s claim that her husband was not fur¬ 
nished proper and adequate medical service by the defendant, Cramer- 
Vollmerhausen Company, Inc., the employer of her husband, who was 
injured in the course of his employment. The Workmens Compensation 
Act for the District of Columbia, Section 907 of Titlq 33 of the U.S. Code 

i 

requires that the employer shall furnish such medical, surgical treat¬ 
ment, nurse or hospital service for such period as tile nature of the in¬ 
jury or process of recovery may require. The defendant employer in 
failing to furnish proper and adequate medical service to plaintiffs hus¬ 
band, thereby aggravated his injuries causing additional loss of consortiim 
to the plaintiff wife. | 
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A factual question for determination of the jury was made out 
where the evidence showed that plaintiff’s husband’s condition was man¬ 
ifestly bad and observable, but the doctor to whom he was taken for 
treatment by his employer, diagnosed his injuries as superficial and 
continued him on the job after such injuries, while he was spitting blood 
and was left to shift for himself over a holiday weekend with serious 
injuries to his leg and back, and internal injuries, with complications 
setting in whereby her husband was hospitalized for long periods of time 
and came under long treatment of numerous doctors. 

ARGUMENT 

I. 

The Plaintiff Wife Did Make Out A Case For Submission To 
The Jury As To The Defendant Fairmont Form Company, 

Inc., In Her Action In The Court Below For Loss Of Con¬ 
sortium Resulting From Personal Injuries To Her Husband 
Which She Claimed Were Caused By The Negligence Of The 
Defendant, Fairmont Form Company, Inc. 


The evidence adduced during the trial established that the husband 
of the plaintiff was the employee of the other defendant, Cramer-Voll- 
merhausen Company, Inc., the General Contractor, and was injured in 
the course of his employment while checking a concrete form wall to 
see if said forms were in order for the pouring of the concrete. This 
concrete form wall was constructed by the defendant, Fairmont Form 
Company, Inc., which was a subcontractor and was not the employer 
of the husband of the plaintiff. While the plaintiff’s husband was climbing 
up or while he was working on the said form and reaching above him, 
he took hold of a portion of the form, a piece of scabbing, which was 
not nailed or secured in any way, but which should have been secured 
and this caused him to fall and suffer injuries. The plaintiff contends 
that the defendant, Fairmont Form Company, Inc., being the employer 
of persons who constructed the; concrete form, was negligent in the con¬ 
struction of the said form proximately resulting in injuries to her husband. 


The Court by directing a verdict in favor of the defendant, Fair¬ 
mont Form Company, Inc., in effect, said that there was no evidence 
from which the jury could reasonably have concluded that the defendant, 
Fairmont Form Company, Inc., was negligent by the applicable standard 
of conduct and that all reasonable men in considering all the evidence 
which was presented in the case and drawing their reasonable infer¬ 
ences could come to but one conclusion, namely that jthe plaintiff’s 
husband, Mr. Robert Paul Reid, was negligent and that his negligence 
was the sole proximate cause of his injuries and that therefore the plain¬ 
tiff having a derivative right from her husband was npt entitled to re¬ 
cover. 

i 

On a motion for a directed verdict, it is well fettled that the evi¬ 
dence must be construed most favorably to the plaintiff and to this end 
he is entitled to the full effect of every legitimate inference therefrom. 

If upon the evidence, so considered, reasonable meij might differ, the 
case should go to the jury; if, on the other hand, no reasonable man 


could reach a verdict in favor of the plaintiff, the motion should be 
granted. Jackson v. Capital Transit Co., 69 App. D.C. 147, 148, 99 
F.2d 380, 381 (D.C. Cir. 1938), cert, denied, 306 tl.S. (1939); 

Tobin v. Pennsylvania R. Co. , 69 App. D.C. 262, 100 F. 2d 435 
(D.C. Cir. 1938) cert, denied, 306 U.S. 640 (1939).j 

Moreover such evidence is to be subjected to fhe applicable stand¬ 
ard of care and conduct under the circumstances of the case. Helwig 
v. Chesapeake & Potomac Telephone Co. , 71 App. ib.C. 346, 110 F. 2d 
546. The Court here said: 

"It is necessary to determine therefore, first, the 
standard of care applicable under the circumstan¬ 
ces of this case, and, second, whether when tested 
by that standard—the evidence was sufficient reason¬ 
ably to support a verdict in favor of the appellant. " 
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In the case of Mabel D. Kendall, Ancillary Administratrix of the 
Estate of Codie A. Whitman, deceased v. Gore Properties, Inc ., 

Decided June 14, 1956, bearing Appeal No. 12818, _U.S. App. D.C. _ 

the Court said: 

’Whatever the law may be elsewhere, in the Dis¬ 
trict of Columbia, to govern the usual complex of 
human relationships, we apply the standard of 
ordinary care. Thus, particular conduct, depend¬ 
ing upon circumstances, can raise an issue for the 
jury to decide in terms of negligence and proximate 
cause.” 

and cited Best v. District of Columbia, 291 U.S. 411, 419 (1934); Boland 
v. Love, 95 U.S. App. D.C. 337, 222 F.2d27(D.C. Cir. 1955). If 
fairminded men may honestly draw different conclusions as to the ex¬ 
istence or non-existence of the negligence charged, the question is not 
one of law but one to be settled by the jury. Gunning v. Cooley , 281 
U.S. 90, 94 (1930), 50 Supreme Court 231, 74 Law Edition 720; Regal 
Cleaners & Dyers, Inc, v. Pessagno , 71 App. D.C. 199, 109 F. 2d 
453. As was said in Christie v. Callahan , 75 App. D.C. 133, 124 
F. 2d 825: 

"Facts are primarily within the jury function." 

The employees of the Fairmont Form Company, Inc., erected in 
the first instance the form into which the concrete was to be poured. 
Reasonable and proper care was required. Halin, et al. v. United Mine 
Workers of America and Mohler Construction Company , 97 U.S. App. 
D.C. 210, 229 F.2d 784. The plaintiff’s husband was employed by the 
Cramer-Vollmerhausen Company, Inc. He was checking the forms and 
the resultant work which had been done by the employees of the Fair¬ 
mont Form Company, Inc. who constructed that form before the pour¬ 
ing of concrete. While he was climbing up and working on that form 
and reaching up, he took hold of a portion of the form, a piece of scab¬ 
bing which was not nailed or secured in any way which condition he did 
not see. It was not obvious to him that it was not nailed or secured in 
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any way and as a result of this condition of the scabbing, he fell. The 
scabbing slipped and came out of place, when Mr. R^id took a-hold of 
it, and he was caused to fall off balance and lose his footing and be 
injured. There was no precise way in which the checking was to have 
been made, that is, no exact or precise way in which he was supposed 
to take hold of this form or the scabbing and in the over thirty odd years 
of experience of the plaintiffs husband and within his knowledge of the 
building trade, there never was a piece of scabbing lieft and placed in 
its correct position without any nailing or being secured. This was also 
corroborated by Charles Morris Loving, Jr., the construction engineer 
for the job, who stated it would be very poor practice to put a scabbing 
on without nailing it, and that it would not be of any use, and by the testi¬ 
mony of Charles Edward Hancock, a carpenter of thirty odd years, who 
was on the job, he stated that it is bad practice to put a piece of scab¬ 
bing up with no nailing to secure it and that it is very dangerous and 
careless and it is not supposed to be left until it is nailed completely. 

The scabbing was in the exact place over the joint where the 
whalors meet and it looked perfectly normal and safe and appeared to 
be perfectly all right. 

The things which were usually found loose when checking before 
pouring concrete were tie rods, metal rods which w^re placed through 
the M 2 by 4 T s" which were called whalors and hair pins which you at¬ 
tached to the ends of the tie rods which made the whalors firm and 
would take up slack and occasionally a piece of lumber was loose after 
nailing and it was his work to make it firm and possibly to replace 
some lumber where there were defective portions in weak boards. 

The defendant, Fairmont Form Company, Inc 4 , cannot be excused 
because they did not have this dangerous condition called to their atten¬ 
tion. The employee of the Fairmont Form Company, Inc., who erected 
the form, was careless and negligent in leaving thisi board called scab- 
bing in the position it was in, so that it deceptively appeared to be in a 
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safe and proper condition. It was negligence and carelessness on the 
part of the employee, and therefore, there was negligence and care¬ 
lessness on the part of the employer, Fairmont Form Company, Inc. 

Leaving this board in this position caused the dangerous, unsafe, 
deceptive and defective condition. It was like a booby trap placed in 
this position in this way, lying there in wait for any workman whether 
he be making a check or coming upon the form to do his particular job. 
Wardhugh v. Weisfelds, Inc. , 264 Pacific 2nd 870, 43 Wash 2nd 865. 

The Court based its ruling for a directed verdict on the duty that an 
employer owes its employees which is not applicable to this situation 
since there is no employment relationship between the plaintiff 1 s hus¬ 
band and the defendant, Fairmont Form Company, Inc. 

Surely reasonable men would view the foregoing act as negligence. 
It is difficult to see and understand how all re asonable men would see 
that a workman on the job, as Mr. Reid, was negligent in taking hold 
of the scabbing as he did and that such negligence on his part was the 
sole proximate cause of his injury. 

Further, in this case there was not only testimony but there were 

photographs and a model from which the jury could decide the question 

• .» 

of fact, also the witnesses indicated to the Court and to the Jury in the 
Courtroom just where the scabbing lay on the model and pictures and 
Mr. Reid showed just how he was checking and how he was hurt. It 
is difficult and at times impossible to place in a printed or written 
record the description and the facts as they were demonstrated by the 
witnesses in the Courtroom and observed by the jury. The evidence 
showed that from time to time there were inspections and pictures made 
by the Army as well as by the General Contractor. Construing the testi¬ 
mony most favorably as to what the job was that Mr. Reid was doing, 
he was merely checking prior to the pouring of the concrete for weak 
spots, not inspecting whether the form was safe for workmen to climb 
and walk upon it. Inspectors on the job are entirely different from a 
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i 

i 
i 

carpenter employee who is merely sent to check before pouring the 
cement. Mr. Reid was checking hair pins, tie rods, j and lumber 
weaknesses and once in a while he would find one slightly loose and 
would support it with a brace of some kind or part of a hair pin on 
so that it would be adequate to withstand the pressure of the concrete 
when it was poured. 

Contributory negligence under the evidence would be a question 
for the jury. Mosheuvel v. District of Columbia, 191 U.S. 247, 

24 Supreme Court 57; 48 Law Edition 170, reversing |17 App. D.C. 401. 
In that case a dangerous condition existed conditioned on a sidewalk 

for some nine months before the accident when the plaintiff was hurt. 

I 

This dangerous condition was immediately in front of jher house and every 
day when she went out of the house, the plaintiff would have to step 
over the place. It was plainly visible from the door of her house. 

With knowledge of this condition, the plaintiff in that case fell because 
she did not take a long enough step to clear this defect. The trial 
court directed a verdict for the defendant and ruled that the plaintiff 
was contributorily negligent as a matter of law and this was affirmed 
by the Court of Appeals but the United States Supreme Court reversed 
the case and remanded it for trial, holding that it wad a question of 
fact for the jury to determine. 

The Trial Court, in its ruling, found that the plaintiffs husband 
was contributorily negligent in that he put his weight on a timber he 
could not see. There is no evidence that he put his weight on a timber. 

j 

All the evidence showed that he was climbing the form for the concrete 

I 

and reached over his head in the usual practice of climbing and grabbed 
a-hold of a scabbing which under all good practice of construction 
should be nailed secure when the scabbing slid because it was loose 
causing him to loose his balance and fall. There was no evidence 
that he should have from previous experience known that this scabbing 
might be loose or defective since all the testimony is that there is no 
other reason for the scabbing being placed over the ends of the two 
whalors except to be nailed securely to them. 


For the foregoing reasons and authorities, it is respectfully 
submitted that the Court erred in directing a verdict for the defendant, 
Fairmont Form Company, Inc. 

n. 

Section 302, Article 302-01A of the Building Code of 
The District of Columbia and Sections 110, 112 and 
113C of "Safety Standards—Construction" of the 
Minimum Wage and Industrial Safety Board Should 
Have Been Admitted In Evidence by the Trial Judge 
as Applicable to the Factual Situation in the Court 
Below. 

The section of the Building Code provides that all temporary 
structures erected for use in construction of buildings shall be securely 
and safely supported and properly secured to insure the safety of per¬ 
sons working thereon or passing there under and to prevent the falling 
of any material therefrom. 

The above sections of the Safety Standards required the defendant 
corporation, Fairmont Form Company, Inc., to have safe and sub¬ 
stantial conditions in all their temporary devices and materials as 
well as in those of a more permanent character. Section 112 provides 
that "any material ", (which would include a scab)... shall be so held, 
fastened, secured, placed, or piled so that it cannot fall, topple oyer, 
roll, sway, slide, otherwise move about or get beyond control in any 
manner to endanger employees or others. " The purpose of the safety 
standards of construction as pointed out in Title 36, Section 341 of 
the District of Columbia Code, 1951 Edition, is to "foster, promote 
and develop the safety of wage earners of the District of Columbia in 
relation to their working conditions". But for the loose scab, which 
was dangerously susceptible to getting out of control, and which did 
slide and move about and get out of control, plaintiffs damages would 
not have resulted. The provisions of the Safety Standards and of the 
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D. C. Building Code were designed for the protection of the plaintiff 
as well as for employees on the job including plaintiffs husband. In 

j 

the local case of Ross vs. Hartman, 78 U.S. App. D.C. 217, 139 
F. 2d 14, it is held that a violation of an ordinance intended to promote 

safety is negligence and if by creating a hazzard ;which an ordinance 

' 

was intended to prevent, it is a legal cause of harm.; It would, therefore, 
appear that the violations of these regulations would be admissible 

as acts of negligence in the Court below and such regulations were 

I 

improperly excluded. Such regulations have been held admissible in 
other jurisdictions also. Burgess vs. American Chemical Company, 

i 

Inc., 120 F. 2d 218; John Griffith & Sons Co . vs. National Fire Proofing 
Co. , 310 Ill. 333, 141 N.E. 739. \ 

m. 

An Employer is Liable To a Wife of an Employee Injured 
in the Course of his Employment, in a Suit for Loss of 
Consortium where the Employer Under the Workman’s 
Compensation Act for the District of Columbia Fails to 
Furnish Adequate and Proper Medical Treatment to the 
Injured Employee and Thereby Aggravates the jlnjuries 
to the Said Employee, And the Evidence in the Trial 
Court Made Out a Case for Submission to the Jury as to 
the Defendant, Cramer-Vollmerhausen Company, Inc. 


The District of Columbia Workmen’s Compensation Act, Title 
36, Section 501 of the D.C. Code, 1951 Edition; Actiof May 17, 1928, 

i 

c. 612, 45 Stat. 600, adopts the Longshoremen’s and Harbor Work¬ 
men’s Act, Title 33 Section 901, et seq. U.S.C. A. Act of March 4, 
1927, c. 509, 44 Stat. 1424, as amended as the Compensation Law of 
the District of Columbia. Section 907 of Title 33 of the U. S. Code 
provides: 

i 

"(a) The employer shall furnish such medical, 
surgical and other attendance or treatment, nurse 
or hospital service, medicines, crutches and 
apparatus for such period as the nature of the 
injury or the process of recovery may require.... " 



The employees wife has a right to damages for loss of consortium 
due to a violation of a duty owed by the employer to her husband. 
(Hitaffer vs. Argonne Company, Inc. , 87U.S. App. D.C. 57, 183 
F. 2d 811) The defendant, Cramer-Vollmerhausen Company, Inc., 
being the employer of the husband of the plaintiff owed the wife a duty 
to furnish proper and adequate medical attention and if her husband*s 
injuries are aggravated by this failure causing loss of consortium to 
her, she has a cause of action. In the case of Baggs vs. Standard Oil 
Company of New York, 180 N.Y. Supp. 560, 5 W.C.L.J. 740, the 
Court in an action by an injured employee to recover for aggravation 
of his injuries for failure to furnish proper medical aid said: 

’The cause of action pleaded is not one to recover 
damages for an original injury sustained. It is 
merely to recover damages for the aggravation of 
that injury because of the failure of the defendant 
to furnish proper medical aid. This is not a lia¬ 
bility that is covered by the compensation act. tT 

Vol. 2 Larson Workmen*s Compensation Law (1952 Edition) Section 

61.12, Page 83, states: 

*’.but when the employee has furnished the 

employer with the facts of the injury, it is up 
to the employer to instruct the employee on what 
to do to obtain medical attention and to inform 
him regarding the medical and surgical aid to 
be furnished. It has been held, for example, that an 
employee who had reported his back injury and received 
received one treatment in his employer* s clinic 
then no further word whatever from the employer 
or carrier, was within his rights when he had an 
operation on his back one and a half months later 
on advice of his own physician. ** 

The Trial Court directing verdict on behalf of the defendant, 
Cramer-Vollmerhausen Company, Inc., did not make any reference 
to Count n of the plaintiffs complaint with reference to the charge 
that her husband was not furnished proper and adequate medical 
treatment by the defendant employer. In its ruling directing the said 
verdict, the Court made no reference with respect to this duty of the 
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employer what so ever. However, the evidence showed that the defen¬ 
dant, Cramer-Vollmerhausen Company, Inc., as employer, under 
the Workmens Compensation Act, had her injured husband taken to 
Dr. Samuel Becker during the forenoon of the date of bis injury; that 

j 

her husband*s condition was manifestly bad and observable. However, 

i 

Dr. Becker diagnosed his injuries as being superficial and continued 
her husband on the job after such injuries, while he was spitting blood 

i 

and let him shift for himself and find another doctor over a holiday 
weekend and was furnished no adequate treatment for his serious 
personal injuries. It can be presumed, as a result thereof, his injuries 

were aggravated. The evidence showed he was hospitalized for long 

i 

periods of time and came under long treatment of numerous doctors 
thereafter. Such factual situation raises a question of fact for the jury 
whether or not the employer furnished adequate and proper medical 
service to the injured employee and the extent of the Aggravation by 

i 

his failure to do so. This Court has held that it is not necessary that 

expert testimony be had to sustain questions of this type. Furr vs. 

Herzmark, Decided June 18, 1953, 92U.S. App. D.C. 350, 206 
— 

F. 2d 468; Christie vs. Callahan, 75U.S. App. D.C.! 133, 124 F. 2d 
- - 

825; Byrom vs. Eastern Dispensary and Casualty Hospital , 78 U. S. 

App. D.C. 42, 136 F. 2d 278. j 

! • 
j 

CONCLUSION | 

For the foregoing reasons and authorities cited herein, the 
verdicts and judgments in favor of both defendants should be reversed 
and the cases remanded to the District Court with directions to grant 
the plaintiff a new trial against both of the defendants^ 

i 

| 

Respectfully submitted, 

HOWARD J. MCGRATH 
DORSEY K. OFFUTT 
JAMES F. BIRD 
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Washington 5, D.C. 
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(i) 


STATEMENT OF 
QUESTIONS PRESENTED 


1. In a suit for loss of consortium by plaintiff wife was a jury 
question presented as to the negligence of the defendant, Fairmont 
Form Company, Inc., causing injuries to husband of plaintiff where 
the evidence at trial established that the husband was an employee of 
Cramer-Vollmerhausen Company, Inc., the general contractor, and 
was injured in the course of his employment while checking a form wall 
erected solely by the defendant, Fairmont Form Company, Inc., a sub¬ 
contractor, to see if said wall was in order for pouring of concrete, 

I 

and while making such check and climbing the form wall, the husband 
of plaintiff reached over his head to a "2 x 4" scab, which connects 

parts of form wall and should be nailed down secure, to pull himself 

i 

up, but said "scab” was not nailed nor secured in any manner, causing 

plaintiffs husband to fall and suffer serious and permanent injuries? 

. 

2. Was Section 302, Article 302-01A of the Building Code of 
the District of Columbia admissible and applicable under the evidence 
presented in trial ? 

3. Were Sections 110, 112, 113C of ”Safety Standards)—Construction 
of the Minimum Wage and Industrial Board of the District of Columbia 

admissible and applicable under the evidence presented in trial ? 

I 

4. Is an employer liable to a wife of an injured employee in a 
suit for loss of consortium, where the employer under the Workmen's 
Compensation Act of the District of Columbia fails to furnish adequate 
and proper medical treatment to the employee thereby aggravating the 
injured employee's condition? 

5. Was a jury question presented as to improper and inadequate 
medical treatment of injured employee under Workmen’s Compensation 
Act where the evidence showed a wrong diagnosis by medical doctor 


and Injured employee was returned to work spitting blood and in 
seriously injured condition with no adequate treatment for his serious 
personal injuries and was left to shift for himself over holiday week¬ 
end with no way to contact employer's referred doctor for serious 
complications, whereby his personal injuries were aggravated? 


(iii) 


INDEX 
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die Defendant. Fairmont Form Company, Inc. 
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APPEAL FROM THE UNITED STATES DISTRICT COURf 
FOR THE DISTRICT OF COLUMBIA 

. 

BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an action instituted in the United States District Court for 
the District of Columbia in which the plaintiff wife seeks toj recover 
damages for loss of her husband's consortium, the husband having 
been injured in the course of his employment as a carpenter in the 
District of Columbia (Joint App. 1). The jurisdiction of the District 
of Columbia was founded on the provision of Title 11, Section 305 and 
306 of the Code of Laws of the District of Columbia, 1951 Edition. 


At the close of the plaintiffs case, the District Court directed a 
jury verdict and judgment in favor of the defendants (Joint App. 9). 
Plaintiff (appellant herein) appeals. Jurisdiction of this Court is 
founded upon the provisions of Title 28, Section 1291, United States 
Code. 


STATEMENT OF THE CASE 

Plaintiff wife (appellant) instituted this action by filing her com¬ 
plaint seeking damages for loss of her husband's consortium as a result 
of injuries which her husband sustained on August 28, 1952, while 
working and employed as a carpenter on a construction job at Walter 
Reed Hospital in the District of Columbia. The complaint was in 
two (2) counts. Count One charged the defendants with negligence 
causing her husband to fall from a high concrete form or wall. Count 
Two charged defendants with providing her husband after his fall 
with negligent medical treatment and negligent diagnosis after his 
injury, so that her husband's condition became worsened and dangerous 
and injurious complications were extended therefrom, making him 
more sick, sore, lame and disabled. (Joint App. 1-3) 

At the trial of the case, the evidence established that the plaintiffs 
husband, Robert Paul Reid, at the time of his injury was employed by 
the defendant, Cramer-Vollmerhausen Company, Inc., and the trial 
court so ruled on the hearing of the defendants' motion for directed 
verdict at the close of the plaintiffs case. (Joint App. 142, 143) 

The evidence establishing the employment relationship consisted 
of testimony of plaintiffs husband, Robert Paul Reid, and the witness 
Charles Edward Hancock. 

Robert Paul Reid, testified that he and the plaintiff were married 
on August 2, 1925; that he is a carpenter by trade having had a union 
card since 1920; that he had been working on the job at Walter Reed 
Hospital about six or eight weeks up to the date he was injured on 


August 28, 1952; (Joint App. 25) that he was hired to work on the job 
by Mr. Grondine who had charge of the carpenters on the job; that 
Mr. Grondine was General Carpenter Foreman for the defendant, 
Cramer-Vollmerhausen Company, Inc., as far as Mr. Rei4 knew; 

(Joint App. 26) that at the time he went to work Mr. Grondine took 
him into the time-keeper and had him sign up; that the time-keeper 
gave him a brass check to wear on his uniform or overalls; and 
instructed him to drop the brass check in the time-keeper’s office 
when he went off the job in the afternoon and pick it up when he went 
on the job in the morning; that he had to wear this brass check so when 
the time-keeper came through to make a field check he could see what 
his number was; that this brass check had an inscription on! it reading; 
Tf Cramer and Vollmerhausen, Inc."; that there were signs on the outside 
of the construction where the building was being constructed bearing the 
name Cramer-Vollmerhausen, Inc., General Contractor; that the sign 
on the office door where the time-keeper was read: ’’Cramer and 
Vollmerhausen General Contractors; that the general office was two 
trailers over on the far side of the job which also had Cramer-Vollmer¬ 
hausen on it; (Joint App. 27-28) that the name Cramer-Vollmerhausen 
on the signs and the outside of buildings and the office doors and on the 
brass check which he wore each day remained the same and was never 

changed up until the time he was last on the job or the date of his in- 

■ 

jury; that he was never told he was employed by anybody else except 
Cramer-Vollmerhausen, Inc.; that he was paid in cash in a pay envelope 
sealed up and there was nothing on the envelope or in the envelope 
except Cramer-Vollmerhausen, Inc.; (Joint App. 29) that the first time 
he ever heard of the Fairmont Form Company or Corporation was when 
he received a check from the Compensation insurance carrier, Standard 
Accident Insurance Company, it had Fairmont Form on the check when 
he was at George Washington Hospital (Joint App. 101-102).j 

Charles Morris Loving, Jr., testified that he was a construction 
engineer employed by Cramer-Vollmerhausen Company, Inp., the 


general contractor, and the building project which was being worked 
upon and constructed at Walter Reed Hospital (Joint App. 106); and 
that he was working on the job on the building at the time the accident 
occurred in which Mr. Robert Paul Reid was injured, one of the 
carpenters, but he did not see the occurrence (Joint App. 107); that 
after the time-keeper left the job, he took over his duties and took 
injured men, who were hurt on the job, to Dr. Becker, whose offices 
were located on 16th Street down from Walter Reed (Joint App. 108). 

Charles Edward Hancock testified that he is a carpenter and 
had been one for thirty (30) odd years; that he was working on the 
construction job at Walter Reed Hospital in August of 1952 when 
Mr. Reed was injured; that he worked for Eddie Grondine who was 
Hie general carpenter foreman of the defendant, Cramer-Vollmerhausen 
Company, Inc.; that he wore a button on his working clothes which had 
on it Cramer-Voilmerhausen and he was working for Cramer-Vollmer¬ 
hausen Company, Inc.; that he picked up a metal check each morning 
and put it back in the evening through a little hole in the time-keeper's 
shed which bore the name on it of Cramer-Vollmerhausen (Joint App. 
124-125). 

The attorney for the defendants, Cramer-Vollmerhausen Company, 
Inc. and the Fairmont Form Company, Inc., (the appellees herein) 
in a statement to the Court admitted that the Cramer-Vollmerhausen 
Company, Inc., was the general contractor and that the Fairmont Form 
Company, Inc., was the sub-contractor that did the work on the concrete 
form from which the husband of the plaintiff fell. It was on the basis of 
this admission that the Court ruled that it would not be necessary to 
grant plaintiffs attorney's motion to introduce evidence as to the re¬ 
lationship of the two defendant corporations by introducing the contract. 
Hie prime contract and the sub-contract between Cramer-Vollmerhausen 
Company, Inc. as the General Contractor and the Fairmont Form 
Company, Inc., as the sub-contractor (Joint App. 141-143). 
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With reference to the accident in which he was injured, Robert 
Paul Reid, the plaintiffs husband, testified that he had worked on 
similar construction jobs to the one he was then working on (Joint 
App. 29); that he was checking out a form to see if it was in order 
for the pouring of concrete at the time he was injured; that he was 
checking out the wooden form into which the first pour or the first 
portion of the concrete was to be poured of that section; that this 
section of the wooden form was 150 to 200 feet long and was about 
22 feet high and that the concrete would be poured into to a height 
of 20 feet (Joint App. 30-31); that the forms are made of ply wood 
which are nailed onto ”2 by 4" studings which run vertically and hooked 

up by ”2 by 4" whalors which run horizontally backing up the studs; 

i 

that the studs and whalors are wood also (Joint App. 30-31); Plaintiffs 

i 

Exhibits Number 1 and Number 2 were received in evidence; (Joint 

i 

App. 32, 33). He further testified that Plaintiff Exhibit Number 1, 
a photograph, was of the same type of form wall that he was inspecting 
at the time of his injury; Plaintiffs Exhibit Number 2 was a photograph 
of the Army Corps of Engineers taken in July of 1952 showing the 
form wall at a slightly earlier stage in the progress of the construction; 
(Joint App. 33); Mr. Reid in his testimony explained the picture pointing 
out the pair of horizontal whalors as being about two feet apart per 

i 

pair and that there were metal snap tie rods that ran through the 
whalors from one side of the wooden form through the portion, where 
the cement would be poured onto the other side of the wooden form, 
where whalors and studs would be on the other side of the form wall; 
that on the end of these tie rods against the whalors would be snap 
ties which held the tie rods in place; that the purpose of the snap ties 
is to hold the two walls together (Joint App. 34-37); he further testified 
that he made a miniature of a typical section of the wall wkich counsel 
stipulated was a representation of part of the wall as a typical section 
and was admitted for that purpose (Joint App. 37-38); he pointed out 

i 

on the miniature section of wall a 2 by 4 scab, a piece of wood placed 
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on the top of the two whalors where they meet and make a joint, and the 
scab after being secured would reinforce the two timbers; that the 
scab is three feet or longer and not under three nails are placed on 
each end of the scab connecting it to the whalors; that the nails in 
the scab would be zigzag to make the scab secure (Joint App. 40-42); 
that the whalors are placed in pairs ordinarily with two feet between 
the two pairs from center to center where the tie rods go through 
and between die pair of whalors 3/8 of an inch was the distance appro¬ 
ximately (Joint App. 42); the model was identified as Plaintiffs 
Exhibit Number 3 and was received in evidence as an illustration of 
the type of construction as to whalors and studs and as to the section 
of the wall being worked on (Joint App. 42). Mr. Reid further testified 
that it is the practice to put those scabs on every joint; that he had not 
worked on the building of the form which he was checking before the 
cement would be poured; (Joint App. 42); that he began to check the job 
or form on the day before the accident, August 27, 1952, and worked 
the entire day checking the forms (Joint App. 42-43); that on August 28, 
1952, he began to work at approximately 7:30 in the morning and his 
accident happened around 9:30 in the morning; that in his checking he 
would check for things that would be loose, mostly hairpins which went 
over the tie rods or the braces which went down to the banks; that he 
carried a hand box with tools in it and he would fix what he found loose 
or wrong (Joint App. 44); that at the time he was hurt he was climbing 
up this form wall looking for loose hairpins or anything and he reached 
up to pull himself up when he got ahold of an unsecured scab; that he 
reached up got a hold of the scab; that the scab wasn't nailed and it 
threw him back and he ended up on the timbers down on the ground 
across his back; that as he fell, a "2 by 4" stake caught under the 
back of his right leg; that the "2 by 4" stake was about 10 or 12 feet 
from the wall, holding the brace that was holding the wall and was 
driven in the ground (Joint App. 45); that the back of the right knee 
struck the top part of the stake (which he indicated) as the back part 


of his leg just in the area of where the bend is in the knee; that the 
stake was sticking up out of the ground approximately 2 feet; that 

i 

there was nothing he could do to prevent his fall; that he grappled at 
everything he could as he was coming down; that the two by j four scab 
that he was holding on to came down with him; that he learned for 
the first time that the scab was unfastened as soon as he grabbed 
a hold of it; that there was nothing that indicated to him it was un¬ 
fastened before he took a hold of it; that there were no nails in the 
board or scabbing and there were no holes indicating that there were 
ever any nails in the scabbing (Joint App. 46-47-48); that there were 
no nail prints or anything to indicate that a nail had ever been driven 
in the board; that if there had ever been any spikes driven In the board 
it would have left a mark of some kind in the scabbing; that he had not 
found any scabbing loose with no nails in it up to the time he fell; that 
he did not know how the scabbing got into the position at the joints of 
the whalor; that the scabbing was lying in his proper place over the 

i 

joint but had not been nailed or secured in any manner; (Joint App. 48); 
that this colored helper came over after he fell and Mr. Reid told 
him to go around and find Mr. Grondine and tell him about the fall 
and bring him around here; that Mr. Grondine and Charles Hancock 
came around to where he was; that he crawled out of the hole with the 
assistance of his helper who picked up his broken wrist-watch and 
handed it to Mr. Reid and the scab was lying near thereto, which 
Mr. Reid picked up and took a look at to see why it pulled loose and 
there were no nails in it or any indication of any nails having ever 
been in it; that in his fall his watch had all the hands snatched off 
of it (Joint App. 49); that it was not customary to test and feel around 
for nails in a scab or other piece of the form when climbing the form 
to check if the form was in proper order for the pouring of cement; 
that he had never seen any mechanic feel around to see if any nails 
were in before he climbed up a scaffolding or form of this kind and that 
in the past he has been a foreman and superintendent on these types 



of jobs; that as he was looking around the form, to check it out for 
die pouring of cement, he did not expect to find a scabbing placed in 
its proper position without any spikes in it; (Joint App. 102-103); 
that the general practice is, that a scab wouldn't be over a joint if it 
wasn't nailed; that he had been checking this form for the pouring of 
cement for two days and he had been on this type of job all over the 
country and it was the first time that he had ever got a hold of one 
that hadn't been nailed; that he was checking for anything that might 
give when the concrete was poured; that when he got a hold of the scab 
he reached about six inches to a foot above his head and about a foot 
and a half out in front of him (Joint App. 103-104). 

Charles Morris Loving, Jr., the construction engineer, for 
the general contractor, Cramer-Vollmerhausen Company, Inc., testified 
that the tie rods are metal rods which are to hold the forms together 
so that when the concrete is poured into the form, it will keep the 
form from spreading and from actually falling apart completely if they 
weren't in there; that the hairpin is a clamp on the end of the wall tie 
rod, die wall tie rod being the connector between the two hairpins; he 
pointed out the hairpins and the tie rods appearing in a picture of 
general construction being Plaintiffs Exhibit Number 4 which was 
received in evidence; that a check is made of the forms to make sure 
that the form wall is going to stand up when concrete is poured into 
it; that where ever the ends of whalors are put together, they put 
another piece of material over the top of it, spike it and this material 
is known as a scab; that the scab is put there to strengthen the joint; 
that if you had a bxeak in your form there and a break in the whalor 
at the same spot with no scab on top of the whalor, there is a possibility 
of it opening up at that point; that the purpose of the scabbing is to 
make the whalors continuous, one continuous unit of lumber from one 
end of the wall to the other; that the scabbing is secured by being 
nailed in place; that he wouldn't think a scabbing would be put on the 
whalor joint without nailing because it wouldn't be of any use then; 


that it would be very poor practice to put a scabbing on without nailing 
it; that with respect to climbing and inspecting the form wall, he could 
not say exactly the practice but from his own personal opinion, he 
himself would normally get a hold of a whalor rather than a scab 
since he is a little shorter but however, that would be an individual 
matter for the workman climbing and checking the form (Joint App. 


110-113). 

t 

The witness, Charles Edward Hancock, with respect to the 
practice of securing scabbing and circumstances of Mr. Reid r s fall, 
testified that he is a carpenter and has been for thirty odd years and 

i 

a member of the union; that he was working on the construction job of 
Walter Reed Hospital during the month of August, 1952, when Mr. Reid 
was injured and he was employed by the Cramer-Vollmerhajusen Com¬ 
pany, Inc. (Joint App. 124-125); that in connection with the job at 
Walter Reed Hospital he observed the construction of forms before 
the pouring of concrete; that he did that kind of work himself; that you 
would secure the scab on top of the whalors at the joint with nails 
(Joint App. 126); that the number of nails depended upon the length 
of the scabbing because in case the concrete is poured fast and the 
scabbing is not nailed secure they are likely to swing out and you 
loose your form; he identified a scab on the rough model of miniature 
and stated that if you did not have the scab there and the tie rods 

were four feet between the two rods, the form wall would have a 

; 

tendency to burst; that it is bad practice to put a piece of scabbing up 
with no nail to secure it (Joint App. 127); that it is a very dangerous 
thing not to nail the scab down and that it was a careless way as you 
are not supposed to leave until it is nailed complete; (Joint App. 128); 
that he saw Mr. Reid shortly after he was injured when MrJ Reid's 
laborer came over to him and Mr. Grondine; that Mr. Reid was in 
a partial sitting position and complaining about his leg in the presence 
of Mr. Grondine and the laborer (Joint App. 128); that Mr. Grondine 


was the foreman on the job and Mr. Reid told him how he was hurt 
and in fact, showed to Mr. Grondine and the witness, Hancock, the 
scab that was laying right there just a little ways from him; that 
the scab was about three feet in length, a "2 by 4”; that there weren’t 
any nails or marks on it at all; that Mr. Reid stated that he reached 
for die scab and it fell out and it wasn't nailed; that the scab was in 
clear view of everybody and Mr. Grondine had looked at the scab 
also (Joint App. 129); that Mr. Reid said he fell across some of 
die ”2 by 6” braces lying on the ground near where he was and that 
his leg hit a stake which was driven down in the ground; the stake was 
about a foot from the ground; that Mr. Reid's leg was swollen and had 
a knob on it and was very black (Joint App. 130); that there never was 
any question or discussion that he was injured in any other way except 
as he said by taking hold of the scab that was loose and that up to this 
time he has never heard anybody say that he fell any other way (Joint 
App. 133-134). 

At the pre-trail proceedings it was stipulated that provisions of 
"Safety Standards—Construction" of the Minimum Wage and Industrial 
Safety Board of the District of Columbia and provisions of the Building 
Code of the District of Columbia may be received in evidence without 
formal proof, subject to relevancy and materiality. (Joint App. 4-5). 
Particular reference in the pre-trial proceedings was made to Section 
11, Paragraph 110, 112, 113 of the Safety Standards — Construction 
(Joint App. 5) and to Section 302-01, Pages 138-139 of the Building 
Code of the District of Columbia (Joint App. 6-8). At the trial the 
foregoing regulations and code provisions were offered in evidence 
(Joint App. 138-139) and the trial court ruled that the aforementioned 
sections of the Building Code and Safety Standards were not admissible 
since they were not applicable to the facts as shown by the plaintiffs 
side of the case. (Joint App. 141) 

With respect to the medical attention furnished him by his 
employer, for his injury, plaintiffs husband, Robert Paul Reid, 
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testified that Mr. Grondine, the carpenter foreman for Cramer-Vollmer- 
hausen Company, Inc., told him we are going to send you d^wn to the 
compensation clinic and told him to go to the office of Mr. Argenbright, 
the general superintendent, and the time-keeper will bring a. car there; 
that pursuant thereto he went to Mr. Argenbright T s office and was 
making out a report to the secretary when the time-keeper came around 
with the car; Mr. Argenbright said to go with him to the doctor; (Joint 
App. 50) that the time-keeper Tommy Falque, drove him to the clinic, 
which was the office of Dr. Samuel Becker although Mr. Reid did not 

know his first name at the time; (Joint App. 51) when they walked into 

■ 

Dr. Becker's office in the lobby. Dr. Becker was talking on the tele¬ 
phone; he turned around and said 'Tommy, what have you got there?'" 
he said "I have got Mr. Reid. He has had a fall and I think he has hurt 
himself." 


Mr. Reid further testified that Dr. Becker told them that they 
caught him at a bad time as he was placing some bets on some good 
horses running that day and the deadline was just about to get him; 
that he was left standing there in the lobby while Dr. Becker talked 
on the telephone for about ten or fifteen minutes; that during that time 
no nurse or anybody else attempted to help him; that Dr. Becker then 
told him to "come here and FU take a look at you'hnd took him in a little 
ante room; that he showed doctor Becker the place on his leg where 

i 

he was hurt, on his back and the upper part of his back and during 
this ti me Mr. Reid was spitting up blood; Dr. Becker told him to take 

i 

off his overalls and strip to the waist and Dr. Becker helped him take 
off his overalls and strip to the waist and put Mr. Reid on the bed 
and turned on a little lamp on his back (Joint App. 53-54); that 

Dr. Becker then left the room; with respect to his breeding from 

T 

the mouth, the doctor said maybe you knocked a tooth out is the 
reason you are bleeding; Mr. Reid told him that was impossible since 
he had false dentures; that the only treatment for the bleeding from 

j ’**’ 

the mouth Dr. Becker gave him was some kleenex and told him to use 


these to catch the blood in and throw them in a little metal can there; 
that up to the time Dr. Becker left the room he did nothing about his 
leg that was struck by a stake; that the light on his back 
turned out in about ten minutes and it was a period of six to ten minutes 
more before Dr. Becker came back in; that Dr. Becker strapped his 
leg from the crotch down to the ankle with an Ace bandage and pulled 
die bandage tight; that from the time he had arrived into the doctor's 
office his leg was swelling all the time; that after Dr. Becker put 
the Ace bandage on it, he said that ought to fix it up and that you can 
go back to work; that the heat was the only treatment that the doctor 
Becker gave the back; he did not put any medicine on the leg nor did 
Dr. Becker put any bandages or adhesive tape or anything on the back 
to support the back; that the bleeding from his mouth continued on for 
four days; (Joint App. 55-56); that after the doctor told him he could 
go back to work, Mr. Reid told him ’’Listen doctor, with the pain I 
got I don't think I can make it on my own power. My back is hurting, 
my side is hurting up here, and that leg was swelling then" (Joint 
App. 56); that the only treatment that the doctor did for the bleeding 
from his mouth was that he looked in his mouth and throat and said 
"Well, 1 don't see any cut in there, it must be coming from below." 

That he didn't do anything for the bleeding nor did Dr. Becker give him 
any advice on what to do; that as he left the office, the doctor gave 
him a shot in the hip, a hypo, of some kind and six tablets, that 
Mr. Reid asked Dr. Becker whether or not he should go to the hospital 
instead of going back to work or be x-rayed or sometning; that he didn’t 
think he could make it on his own power; that Dr. Becker said "There 
will be no X-rays or no hospital for you. I said you would go back to 
work. Ton are scared worse than you are hurt"; (Joint App. 56-57); 
that Dr. Becker did not give him any instructions as to any further 
appointments or as to what he was to do with respect to his condition 
that night; that as he started to leave the office, he asked the doctor 
"When shall I see you again?"; that Dr. Becker stated that he was leaving 
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town tonight or the next morning because of a holiday and that he would 
not be back in town until Wednesday or Thursday, which would be a 
week later and that if he was not feeling all right at that time; to 
drop in to see him; that Dr. Becker did not give him any telephone 

i 

number, name of any other person to see with respect to his injuries 
(Joint App. 59); that after the doctor's examination, then the time¬ 
keeper carried Mr. Reid back to the job; that the carpenters steward 
had taken his tools out of the hole where he was working, the hole 
being designated as the excavation where he was working; that the 
steward told him that he was not able to go back down there; that 
Mr. Reid told him that Dr. Becker sent him back to work and the 
steward told him not to lug his tool box from the hole but to just take 
a saw and hammer and go down there; that Mr. Reid reported to Mr. 
Grondine about quarter to 12; that he had a couple of cups <^f black 
coffee and then went back at 12:30 and stayed on the job until 4 o'clock; 
that he did some work during that time; that he was driven to his home 
by Mr. Grondine as had been the usual practice; that Mr. Grondine left 
him out in the front of his door to his house; that he bearly made it to 
the house; that his leg was so swollen that the bandage on hjLs leg was 
tight and buried itself in; that his wife helped him take off the bandage 
by the side of his bed and he called his own doctor, Doctor Orr; that 
he thought he was about to have lockjaw, there was so much pain; that 

he finally got a hold of Dr. Orr about 7:30 p. m. that evening and told 

I 

him what happened and Dr. Orr instructed him to elevate his leg and 
to apply heat and if the locking of his jaws did not let up within an hour 
or two to call him back and he would have an ambulance take him to 
the hospital, otherwise to see him in his office at 9:00 o'clock in the 
morning; that during the night his wife, Mrs. Reid, looked after him 
filling up the hot water booties and waiting on him during the majority 
of the night; that the next morning he did see Dr. Orr; that he gave 
Dr. Orr a history of what happened as he had done with Dr. Becker; 
that Dr. Orr then made an examination of him and taped up his side and 
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back; that Dr. Orr told him I know you have some broken ribs or you 
wouldn't be spitting up blood but I got to put you in the hospital; then 
he put a soft bandage on the leg along with some type of brown medi¬ 
cine; that the bandage he put on was not tight like the one Dr. Becker 
had put on; that he went to the hospital and was admitted to Sibley 
Hospital a little after noon of the same day (Joint App. 60-61). 

It was stipulated that the plaintiffs husband, Mr. Reid, was 
admitted to Sibley Hospital at 12:25 on August 29, 1952, and was dis¬ 
charged therefrom on August 30, 1952, at 1:30 P.M.; (Joint App. 52). 
That Mr. Reid entered Doctor's Hospital on December 23, 1952 and 
was discharged January 6, 1953; that he reentered Doctor's Hospital 
on September 12, 1954 and was discharged at that time on October 8, 
1954 and that as of the second entry there was an operation on his back 
and a cast was applied; that he reentered the hospital again on April 14, 
1955, and was discharged on April 28, 1955, and there was an operation 
upon his leg at that time (Joint App. 53). 

Mr. Reid further testified that as a result of the conversation with 
Dr. Orr while at the Sibley Hospital when he left on August 30, that 
his wife continued the treatment of putting the hot water bottle and 
heating pad on him and propping the foot up again; that his wife con¬ 
tinued this treatment at his home up until September 5th, 1952, and 
she would do it night and day every time the water would get cold; 
about every two hours she would have to change the hot water bottle; 
that during this time the doctor had also given to her to give to him 
three different kinds of medicine which she did; that on the morning of 
September 5, 1952, he saw Dr. Orr who told him "This was out of my 
coatrol. You are hurt worse than I thought you were" and he referred 
him to Dr. Veal; (Joint App. 62-63) that Dr. Veal called another doctor, 
Dr. Allen McKelvie who came right over to Dr. Veal's office; that 
Dr. McKelvie's office was in the same building at 1801 K Street, N. W. 


that Dr. Veal’s office was; that thereafter he went down to Dr. McKelvie’s 
office and he sent him down to an x-ray laboratory and as a ! result of 
consultation of Dr. Veal and McKelvie, he was admitted to George 
Washington Hospital about 5 or 5:30 on that date; and that he remained 
at George Washington Hospital from September 5 until November 11, 

1952; (Joint App. 64) that while he was in the hospital on October 4, 

1952, he had a heart attack and they called in the heart specialist, 

Dr. Evans and Dr. Gusack; that prior to his accident on August 26, 1952, 
he had never had any trouble with his heart; nor any trouble to his 
back; nor any trouble with the right leg under the knew which struck 

i 

the stake (Joint App. 65); that as far as he knew he had no trouble with 
his lung before August 28, 1952; (Joint App. 65) that after he came 
out of the hospital on November 11, 1952, he was not able to take care 
of himself as he had before the accident; and his wife assisted him; 
that he was almost like an invalid and anything that had to lie done she 
did it; that he was unable to bathe himself; that he still had on the bandage 
on his right leg when he came out of the hospital; that the treatment to 
his leg at home would be that his wife would bathe it; that a| brace was 

made for his back while he was in the hospital the first week and that 

| 

he slept in the brace and still sleeps in it; that the brace is a corset 
and fits around like a plaster cast and is about the shape of a plaster 
cast; that this cast interferes with his movement and at night while at 
home his wife would help him; that after the hospitalization at Doctors 
Hospital from December 23, 1952 to January 6, 1953, he Was able to 

walk a little on his own power but that was about all (Joint App. 67-67); 

l 

that his wife did all the heavy shopping which he used to do before his 
injury (Joint App. 67-68); that he was admitted to Emergency Hospital 
on January 14, 1953, and was treated by Dr. Ross Veal fojr infection 
in his leg and inflammation and that they punctured his leg two or three 
times and drew it out; that he remained in the hospital a couple of weeks 
on this occasion; that his wife came to visit him every day while he 
was at the hospital that after this hospitalization when he went home 
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he was knocked oat and his wife helped him with everything including 
his bathing and the administering of medications and the filling of 
prescriptions (Joint App. 68-69) that he reentered the George Washington 
Hospital again in May of 1953 and remained there until May 27, 1953; 
that during that hospitalization Dr. McKelvie, Dr. Gusack and Dr. 

Evans, the heart doctor,attended him;that he was given a lot of x-ray 
treatments, with the lungtreated, and a solid plaster paris cast was 
put on his body extending from under the arms down to around the 
hip; that the doctors did not fuse the back because of his heart; that 
when he left the hospital on May 27, 1953, he still had the body cast 
on and the body cast remained on him until just before he went back to 
the hospital, on time at Emergency Hospital, on February 2, 1954; 
that between the hospitalizations, his wife had to do everything for 
him, just like he was a kid; that he remained in Emergency Hospital 
until February 12, 1954; (Joint App. 70-71) that when the body cast 
aas taken off, the corset was put back on again and the type of corset 
was shorn to the court and jury and his wife would help him put the 
corset on; that the back brace or corset had to be worn every day 
and his wife did it; that during this February hospitalization, they ad¬ 
ministered radium to his lung and he was under the treatment of Dr. 
Sanford (Joint App. 71-72) that when he left the hospital on February 12, 
1954, from Emergency Hospital, he was wearing a brace on his back 
and the bandage on his leg had been removed to leave his right leg open 
where it could heal; that his wife treated him at home by massaging 
the leg and back and giving medicine when it was due; that he went back 
to the hospital again on May 3, 1954, George Washington Hospital, and 
between February 12 and May 3, when he went back, there never was 
a time when he could do everything for himself without the assistance 
of his wife (Joint App. 73); that between the hospitalizations he went 
back to the doctor's office five days a week; that during the course of 
those visits, back and forth, prescriptions were filled; that he was 
going to three doctors, and almost one a day; some of them would give him 
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some kind of medication (Joint App. 73-74); that he reentered the 
hospital on May 3 to June 20, 1954, the George Washington Hospital; 
during which time Dr. Hugo V. Rizzoli, a neurosurgeon, gave him a 
myelogram, getting ready to fuse his back if his heart would stand it 
(Joint App. 74); that two days after the myelogram they went into his 
lung and gave him radium treatment; that he was unable to fuse the 
back at that time because of the lung condition and was informed they 
would have to remove a lung; that the heart doctor treated hjm for 

I 

about three weeks and then he was operated on for the lung (Joint App. 
75); that Dr. Blaydes was the surgeon who removed the lung and the 
two ribs; that he had a large incisional scar where the operation was 
(Joint App. 75); that after he returned from the hospital on this oc¬ 
casion, he would go back to Dr. Blaydes office for a follow-up and 
he was told to continue his same procedure - all the medicines, mas- 

I 

saging of the leg and that his wife would bathe the incision with cocunut 
oil to keep the scar tissue down, twice a day; that he returned to the 
hospital again, that is Doctors Hospital on September 12, 1954, and 
remained to October 8, 1954; that during this hospitalization they fused 
his back; that Dr. Peter Murphy was the neurosurgeon; that this opera¬ 
tion left an incisional scar about twelve inches down into the low back 
from the middle of the back; that aplaster cast was applied again and 
that a dressing was put on the incision prior to applying the plaster 
cast to heal under it (Joint App. 76-77); that the plaster casj: started 
about the middle of his back and continued down between the hips 
about midway to the thigh; that with this cast on he could sit up but 
he couldn’t hardly walk or lay down; that he was unable to put his 
shoes on or dress himself or wash himself with this cast on he was 
practically helpless and the cast remained on - on this occasion - 
about eight or nine months; that during the time this cast was on he 
was seeing three doctors (Joint App. 77-78); that on April 4^ 1955, to 
April 28, 1955, he was in Doctors Hospital again; (Joint App. 79) 
that Dr. Ross Veal was his doctor who operated on the front! of the 
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of the right leg that had been injured in the August 28, 1952, accident; 
that there was a spur still coming under there and he had to go in there 
and take that out on the front of the leg by the kneecap (Joint App. 79); 
that Dr. Veal also lanced the back of his knee at the same time because 
it was swollen and the infection was coming back on the back side; 
that his plaster cast was removed about two weeks before this hospitali¬ 
zation at Doctors Hospital; that after the cast had been removed his wife 
continued to treat him at home under doctor's instructions of massage, 
trying to build up muscles; that when he left the Doctors Hospital on 
April 28, 1955,hehad abandage on his leg for about two weeks, where 
they had operated; th'it from that time up to the present time his ability 
to get around and do things has been no good; that from his last hospitali¬ 
zation in April 1955 to the present time, his wife does practically every¬ 
thing for him but feed and shave him; that he has to wear an elastic 
stocking on his right leg and has been informed that he will have to 
wear it indefinitely; that this elastic stocking has to be washed by his 
wife; that where they have cut into his leg, the muscle has gone dead 
and he has no control over it; the treatment at home consists of bathing 
and massaging by his wife to try to bring the muscle back; that this 
treatment continues up to the present time; that his wife also still 
bathes and massages his back in the home remedies (Joint App. 80-81); 
that his wife, the plaintiff, has aged twenty years in the last four years 
since the accident; that it has really been a strain on her (Joint App. 

83); that his birthday was August 3, 1897 (Joint App. 84); that on the 
date of his accident, August 28, 1952, he was in general good physical 
condition outside of a little cold or something; that he had been working 
regularly and had only lost work because of illness or disability one time 
for two days in the year prior to the accident (Joint App. 84). 

The plaintiff, Ludie Beatrice Reid, corrobrated the testimony of 
her husband pertaining to the treatment of his injury, his injuries, 
hospitalizat1ons,physical condition as stated above by Mr. Reid 
(Joint App. 12-22). 
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Dr. Allan M. McKelvie testified that he was certified as an 

I 

orthopedic surgeon by the American Board of Orthopedic Surgery 
(Joint App. 113); that the operation on plaintiffs husband's light leg 
was caused by the accident of August 28, 1952, since his fa^l had ag¬ 
gravated or made swollen up a small tumor in his leg; that many people 
have these small tumors that they know nothing about and have no trouble 
with them until after they are aggravated by a fall, such as bis leg 
striking a stake (Joint App. 116-117); that the collapse of the bone 
in the plaintiffs husband's lower back was caused by the injury of 
August, 1952 (Joint App. 120) and it was necessary to fuse the joints 
of the back by an operation (Joint App. 120) that because of this fusion 
of his back, he does not have full range of spinal movement and is 
permanently disabled (Joint App. 122). 

The witness, Charles Edward Hancock, further testified with 
respect to Mr. Reid's injury stated that he saw him right aftpr his fall 
on August 28, 1952, and that his right leg was swollen and had a large 
knob on it and was. very black; that they took him to the hospital and 
he did not see him again until after dinner (Joint App. 130) that when 
Mr. Reid returned back, he was limping right bad and said he didn't 
know whether he could climb the ladder or not and Mr. Hancock told 

I 

him he didn't have to and that he just wanted him to. hold the jrope to 
steady the column and that is what he did the rest of the afternoon; 
that Mr. Reid's condition did not improve; he was very shaky and he 
told Mr. Hancock he felt dizzy; that Mr. Reid had to sit down a few 
times; he made complaints about back and leg; that from his observa- 
tion Mr. Reid was not able to come back and do the work he had been 
directed to do; that before his injury in the morning, he was Reeling 
fine and that he had seen him in the shanty every morning and he was 
in good condition and very jolly before the accident; that he had seen 
him many times after the accident and had never seen him jolly and 
lively like he was before the accident (Joint App. 131). 



Dr. Henry G. Hadley testified that he was a medical doctor 
engaged in the practice of medicine in the District of Columbia, and 
in Maryland and in Virginia and had been engaged in the practice of 
medicine since 1917 and specialized in internal medicine (Joint App. 
134-135); that he is a Fellow of the College of Chest Physicians; that 
in connection with his practice he had occasion to examine and treat 
plaintiffs husband, Mr. Robert Paul Reid (Joint App. 135); that he 
considered plaintiffs husband was completely and permanently disabled 
for his occupation as a carpenter from disabilities arising from the 
injury of August 28, 1952; that these disabilities were pulmonary tuber¬ 
culosis; a collapsed third and fourth lumbar vertebra; certain chest 
changes and some injuries to his knee, the back of his knee; that the 
chest condition and pulmonary tuberculosis followed the injury because 
of the history of which he coughed up blood following the accident, 
because of negative X-rays which he had had previously, and because 
of positive X-rays following that and the course of his disease. (Joint 
App. 136); that in his opinion, injuries to the chest and fracture of the 
third and fourth lumbar vertebra and the injury to the blood vessels 
to the back of the knee produced in a blood vessel tumor and were all 
caused by his accident of August 28, 1952 (Joint App. 136-137). 

At the close of the evidence of the plaintiffs case, the Trial 
Court granted the motion of both defendants for a directed verdict 
(Joint App. 147-150) ruling that "No violation of duty by the defendant 
has been proved and the Court must therefore direct a verdict in 
favor of the defendant." (Joint App. 150) 

The trial Court further stated: Tf If an action by the wife for 
loss of consortium be construed as a derivative action under the 
pronouncements of our Court of Appeals as construed by a number 
of judges of this Court, then the wife would be barred from recovery 
even though it be held the defendant was neligent, inasmuch as the 
acts of plaintiffs husband clearly constituted contributory negligence 
or assumption of risk as a 'matter of law, which would likewise require 


a directed verdict." (Joint App. 150). The court earlier had stated 
in its ruling as follows: Plaintiffs husband, a carpenter of many 
years' experience who had on a number of occasions served as car¬ 
penter foreman or superintendent, on the day of the accident he was 

I 

assigned by his foreman, one Grondine, to check certain forms which 
had erected preliminary to the pouring of concrete, his specific job 
being to see whether any of the structure was loose or defective. M 
*****"As to the plaintiffs husband, there was no duty of any inspection 
of the forms or correction of defects in them prior to the husband's 
own inspection, for he was employed to make the inspection and to 
remedy any defect he might find. Since there was no duty of inspection 
or repair to him, there was no violation of such duty proximately 
causing injury to the husband and indirectly resulting in the plaintiff s 
alleged loss of consortium. 




From the plaintiffs own case it is apparent that the injury to 
her husband was proximately caused by his own negligence jn putting 


his weight on a timber which he could not see, when he knew he was 
there to inspect for loose timbers or other defects, and frojn his 


previous experience knew or should have known one might be loose 
or defective." (Joint App. 149) 


STATUTES AND REGULATIONS INVOLVED 

Section 302, Article 302-01A of the 1951 Building Cocje of the 
District of Columbia: 

"a. All scaffolds, hoists, derricks, or other temporary 
structures erected for use in the construction, repair, 
alteration, or removal of buildings, shall be securely 
and safety supported. They also shall be of sufficient 
strength and properly secured to insure the safety of 
persons working thereon or passing thereunder or near 
the same, and to prevent the falling of any materials ! 

therefrom.Material shall not be piled on these 

structures except in small lots for immediate removal. ft 
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"Sub-chapter 2, Industrial Safety" of the District of Columbia 

Minimum Wage and Industrial Safety Law, Title 36, Section 431 of 

the District of Columbia Code, 1951 Edition, Act of September 19, 

1918, Chapter 174, Title n, Section 1 as added October 14, 1941, 

55 Stat. 738, ch. 438, Section 3: 

"The purpose of this subchapter is to foster, promote, and 
develop the safety of wage earners of the District of Columbia 
in relation to their working conditions." 

"Safety Standards — Construction" of the Minipium Wage and 

Industrial Safety Board of the District of Columbia states the following: 

Section 11. - Strength and Security 

"110. General. All scaffolds, ladders, scaffolding devices, 
ramps, railings, guards, stairs, slings, hangers, blocks, 
pulleys, braces, ropes, cables, mechanical devices, and 
other equipment, which are used in connection with the per¬ 
formance of work, shall be constructed, erected, and main¬ 
tained in a substantial manner and safe condition to give 
adequate support and protection to persons employed. " 

”112. Securely Placed and Fastened. A. Any material^ 
equipment, tool, or other object being used, handled, trans¬ 
ported, stored, or serving as a work-place shall be so held 
fastened, secured, placed, or piled that it cannot fall, topple 
over, roll, sway, slide, otherwise move about, or get beyond 
control, in any manner to endanger employees or others. " 

"113. Handling and Storing. C. Materials or other objects 
shall not be placed for storage purposes on scaffolds or simi¬ 
lar wo lit platforms, except as required for immediate use." 

The District of Columbia Workmens Compensation Act, Title 

36, Section 501 of the D. C. Code, 1951 Edition; Act of May 17, 

1928, c. 612, 45 Stat. 600, adopts the Longshoremen's and Harbor 

Workmen's Act, Title 33, Section 901, et seq. U.S.C. A. Act of 

March 4, 1927, c. 509, 44 Stat. 1424, as amended as the compensation 

law of the District of Columbia. Section 907 of Title 33 of the U. S. 

Code provides: 

"a. The employer shall furnish such medical, surgical and 
other attendance or treatment, nurse or hospital service, 
medicines, crutches, and apparatus for such period as the 
nature of the injury or the process of recovery may require...." 







STATEMENT OF POINTS 


1. The plaintiff wife made out a case for submission to the jury 
as to the defendant, Fairmont Form Company, Inc., (one of the appel¬ 
lees) in her action in the Court below for loss of consortium resulting 
from personal injuries to her husband which she claimed was caused 
by the negligence of the defendant, Fairmont Form Company, Inc., a 
subcontractor and not the employer of plaintiffs husband. 

2. Section 302, Article 302-01A of the Building Code of the Dis¬ 
trict of Columbia and Sections 110, 112, and 113C of Safety Standards— 
Construction of the Minimum Wage and Industrial Safety Board for the 
District of Columbia should have been admitted in evidence by the Trial 
Judge as applicable to the factual situation as presented by the evidence 
in the trial Court. 

I 

3. An employer is liable to a wife of an employee injured in the 
course of his employment in a suit for loss of consortium where the 
employer under the Workmens Compensation Act for the District of 
Columbia fails to furnish adequate and proper medical treatment to the 
injured employee and thereby aggravates the injuries to the said em¬ 
ployee and the evidence in the trial Court made out a case for submis¬ 
sion to the jury as to the defendant, Cramer-VoUmerhauseji Company, 
Inc., the employer of the plaintiffs husband. 

SUMMARY OF ARGUMENT 

1. The trial Court erred in directing a verdict in fayor of the de¬ 
fendant, Fairmont Form Company, Inc., at close of plaintiffs case 
in the action brought by the plaintiff wife for loss of consortium result¬ 
ing from personal injuries to her husband, which personal injuries she 
claimed were caused by the negligence of the defendant, Fairmont Form 
Company, Inc. Facts were established on her side of the case that her 
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husband was the employee of the other defendant Cramer-Vollmerhausen 
Company, Inc., the general contractor, on a construction job at Walter 
Reed Hospital in the District of Columbia and was injured in the course 
of his employment while checking a form wall into which concrete was 
to be poured, prior to the pouring of the concrete. The employees of 
the defendant, Fairmont Form Company, Inc., a sub-contractor, 
erected the form wall. In doing so they left a "scab", a 2" x 4" board 
about 3 feet in length, in its proper position over the joint of the 
"whalors" but not nailed or secured in any manner as is required, 
and the only reason for the scab to be placed there is to strengthen the 
form wall by being nailed and secured to the "whalors". 

The plaintiffs husband in climbing and working on this form 
reached above him and took hold of this scab which was loose and not 
secured in any manner. The scab slipped and came out of place caus¬ 
ing the plaintiffs husband to fall off balance, lose his footing and be in¬ 
jured. The scab was in the exact place over the joints where the whalors 
meet and it looked perfectly normal and safe. Plaintiff’s husband in 
climbing was reaching over his head and was unable to see the condi¬ 
tion except as it appeared from a view from below the scab. The leav¬ 
ing of this scab so that it deceptively appeared to be in a safe and proper 
condition was negligence on the part of the employee of Fairmont Form 
Company, Inc., and therefore was negligence on the part of the em¬ 
ployer, Fairmont Form Company, Inc. 

On a motion for a directed verdict the evidence must be construed 
most favorable to the plaintiff and to this end she is entitled to the full 
effect of every legitimate Inference therefrom. If upon the evidence, 
so considered, reasonable men might differ, the case should go to the 
jury. If fair minded men may honestly draw different conclusions as to 
the existence or nonexistence of the negligence charged, the question 
is not one of law, but one to be settled by the jury as well as the ques¬ 
tion of contributory negligence. Surely fair minded men would view 


25 


the leaving of this scab in this dangerous, unsafe, deceptive, and de¬ 
fective condition as an act of negligence. 

It is difficult to see and understand how all reasonable men would 
determine that a workman on the job, as plaintiff's husband, was negli¬ 
gent in taking hold of the scab as he did and that such negligence on his 
part was the sole proximate cause of his injury. 

2. The trial court erred In not admitting into evidence Section 
302, Article 302-01a of the Building Code of the District of Columbia 
and Sections 110, 112 and 113C of "Safety Standards - Constructions” 
of the Minimum Wage and Industrial Safety Board of the District of 
Columbia. These regulations provide in substance that all temporary 
structures and other building material should be properly secured so 

as not to slide to insure the safety of persons working on the structures— 
employees and others. The defendant Fairmont Forms Company, Inc. 
violated these regulations in leaving a scab unsecured in a {place decep¬ 
tively made to appear secured and thereby causing injury to a workman. 
This is the situation which the regulations were intended to prevent, 
and a violation of such regulations is negligence per se. 

3. The trial Court erred in directing a verdict in favor of the de¬ 
fendant, Cramer-Vollmerhausen Company, Inc., and in not making any 
ruling or reference to the plaintiff's claim that her husband was not fur- 
nished proper and adequate medical service by the defendant, Cramer- 
Vollmerhausen Company, Inc., the employer of her husband, who was 
injured in the course of his employment. The Workmens Compensation 


Act for the District of Columbia, Section 907 of Title 33 of the U.S. Code 


requires that the employer shall furnish such medical, surgical treat¬ 
ment, nurse or hospital service for such period as the nature of the in- 
jury or process of recovery may require. The defendant employer in 
falling to furnish proper and adequate medical service to plaintiffs hus¬ 
band, thereby aggravated his Injuries causing additional loss of consortkim 
to the plaintiff wife. 
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A factual question for determination of the jury was m ad e out 
where the evidence showed that plaintiff’s husband's condition was man¬ 
ifestly bad and observable, but the doctor to whom he was taken for 
treatment by his employer, diagnosed his injuries as superficial and 
continued him on the job after such injuries, while he was spitting blood 
and was left to shift for himself over a holiday weekend with serious 
injuries to his leg and back, and internal injuries, with complications 
setting in whereby her husband was hospitalized for long periods of time 
and came under long treatment of numerous doctors. 

ARGUMENT 

I. 

The Plaintiff Wife Did Make Out A Case For Submission To 
The Jury As To The Defendant Fairmont Form Company, 

Inc., In Her Action In The Court Below For Loss Of Con¬ 
sortium Resulting From Personal Injuries To Her Husband 
Which She Claimed Were Caused By The Negligence Of The 
Defendant, Fairmont Form Company, Inc. 


The evidence adduced during the trial established that the husband 
of the plaintiff was the employee of the other defendant, Cramer-Voll- 
merbausen Company, Inc., the General Contractor, and was injured in 
the course of his employment while checking a concrete form wall to 
see if said forms were in order for the pouring of the concrete. This 
concrete form wall was constructed by the defendant, Fairmont Form 
Company, Inc., which was a subcontractor and was not the employer 
of the husband of the plaintiff. While the plaintiff's husband was climbing 
up or while he was working on the said form and reaching above him, 
he took bold of a portion of the form, a piece of scabbing, which was 
not nailed or secured in any way, but which should have been secured 
and this caused him to fall and suffer injuries. The plaintiff contends 
that the defendant, Fairmont Form Company, Inc., being the employer 
of persons who constructed the concrete form, was negligent in the con¬ 
struction of the said form proximately resulting in Injuries to her husband. 


The Court by directing a verdict in favor of the defendant, Fair¬ 
mont Form Company, Inc., in effect, said that there was no evidence 
from which the jury could reasonably have concluded that the defendant, 
Fairmont Form Company, Inc., was negligent by the applicable standard 
of conduct and that all reasonable men in considering all the evidence 
which was presented in the case and drawing their reasonable infer¬ 
ences could come to but one conclusion, namely that the plaintiff’s 
husband, Mr. Robert Paul Reid, was negligent and that his negligence 
was the sole proximate cause of his injuries and that therefore the plain¬ 
tiff having a derivative right from her husband was not entitled to re¬ 


cover. 


that 


On a motion for a directed verdict, it is well settled that the evi- 

i 

dence must be construed most favorably to the plaintiff and to this end 
he is entitled to the full effect of every legitimate inference therefrom. 
If upon the evidence, so considered, reasonable men might differ, the 
case should go to the jury; if, on the other hand, no reasonable man 
could reach a verdict in favor of the plaintiff, the motion should be 
granted. Jackson v. Capital Transit Co., 69 App. D.C. 147, 148, 99 


F. 2d 380, 381 (D.C. Cir. 1938), cert, denied, 306 U.S. (1939); 

Tobin v. Pennsylvania R. Co. , 69 App. D.C. 262, 100 F.2d 435 
(D.C. Cir. 1938) cert, denied, 306 U.S. 640 (1939). j 

Moreover such evidence is to be subjected to the applicable stand* 

ard of care and conduct under the circumstances of the case. Helwig 

v. Chesapeake & Potomac Telephone Co. , 71 App. D.C. 346, 110 F. 2d 

546. The Court here said: 

"It is necessary to determine therefore, first, the 
standard of care applicable under the circumstan¬ 
ces of this case, and, second, whether when tested 
by that standard—the evidence was sufficient reason¬ 
ably to support a verdict in favor of the appellant. ” 
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In the case of Mabel D. Kendall, Ancillary Administratrix of the 
Estate of Codie A. Whitman, deceased v. Gore Properties, Inc ., 

Decided June 14, 1956, bearing Appeal No. 12818, _U.S. App. D.C. _, 

the Court said: 

'Whatever the law may be elsewhere, in the Dis¬ 
trict of Columbia, to govern the usual complex of 
human relationships, we apply the standard of 
ordinary care. Thus, particular conduct, depend¬ 
ing upon circumstances, can raise an issue for the 
jury to decide in terms of negligence and proximate 
cause.” 

and cited Best v. District of Columbia, 291 U.S. 411, 419 (1934); Boland 
v. Love, 95 U.S. App. D.C. 337, 222 F.2d 27 (D.C. Cir. 1955). If 
fairminded men may honestly draw different conclusions as to the ex¬ 
istence or non-existence of the negligence charged, the question is not 
one of law but one to be settled by the jury. Gunning v. Cooley , 281 
U.S. 90, 94 (1930), 50 Supreme Court 231, 74 Law Edition 720; Regal 
Cleaners & Dyers, Inc, v. Pessagno , 71 App. D.C. 199, 109 F. 2d 
453. As was said in Christie v. Callahan , 75 App. D.C. 133, 124 
F. 2d 825: 

"Facts are primarily within the jury function. ” 

The employees of the Fairmont Form Company, Inc., erected in 
the first instance the form into which the concrete was to be poured. 
Reasonable and proper care was required. Halin, et al. v. United Mine 
Workers of America and Mohler Construction Company , 97 U.S. App. 

D.C. 210, 229 F.2d 784. The plaintiff's husband was employed by the 
Cramer-Vollmerhausen Company, Inc. He was checking the forms and 
the resultant work which had been done by the employees of the Fair¬ 
mont Form Company, Inc. who constructed that form before the pour¬ 
ing of concrete. While he was climbing up and working on that form 
and reaching up, he took hold of a portion of the form, a piece of scab¬ 
bing which was not nailed or secured in any way which condition he did 
not see. It was not obvious to him that it was not nailed or secured in 


any way and as a result of this condition of the scabbing, he fell. The 
scabbing slipped and came out of place, when Mr. Reid took a-hold of 

i 

It, and he was caused to fall off balance and lose his footing and be 
Injured. There was no precise way in which the checking |vas to have 
been made, that is, no exact or precise way in which he whs supposed 

to take hold of this form or the scabbing and in the over thirty odd years 

I 

of experience of the plaintiffs husband and within his knowledge of the 
building trade, there never was a piece of scabbing left anil placed in 
its correct position without any nailing or being secured. jThis was also 
corroborated by Charles Morris Loving, Jr., the construction engineer 
for the job, who stated it would be very poor practice to put a scabbing 
on without nailing it, and that it would not be of any use, and by the testi¬ 
mony of Charles Edward Hancock, a carpenter of thirty odd years, who 
was on the job, he stated that it is bad practice to put a piece of scab¬ 
bing up with no nailing to secure it and that it is very dangerous and 

careless and it is not supposed to be left until it is nailed completely. 

I 

The scabbing was in the exact place over the joint wh^re the 
whalors meet and it looked perfectly normal and safe and appeared to 
be perfectly all right. 

The things which were usually found loose when checking before 
pouring concrete were tie rods, metal rods which were placed through 
the "2 by 4 f s" which were called whalors and hair pins which you at¬ 
tached to the ends of the tie rods which made the whalors firm and 

I 

would take up slack and occasionally a piece of lumber was ^oose after 
nailing and it was his work to make it firm and possibly to Replace 


some lumber where there were defective portions in weak boards. 

I 

The defendant, Fairmont Form Company, Inc., cannQt be excused 
because they did not have this dangerous condition called to their atten¬ 
tion. The employee of the Fairmont Form Company, Inc., who erected 
the form, was careless and negligent in leaving this board called scab¬ 
bing in the position it was iit so that it deceptively appeared to be in a 
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safe and proper condition. It was negligence and carelessness on the 
part of the employee, and therefore, there was negligence and care¬ 
lessness on the part of the employer, Fairmont Form Company, Inc. 

Leaving this board in this position caused the dangerous, unsafe, 
deceptive and defective condition. It was like a booby trap placed in 
this position in this way, lying there in wait for any workman whether 
he be making a check or coming upon the form to do his particular job. 
Wardhugh v. Weisfelds, Inc. , 264 Pacific 2nd 870, 43 Wash 2nd 865. 
The Court based its ruling for a directed verdict on the duty that an 
employer owes its employees which is not applicable to this situation 
since there is no employment relationship between the plaintiffs hus¬ 
band and the defendant, Fairmont Form Company, Inc. 

Surely reasonable men would view the foregoing act as negligence. 
It is difficult to see and understand how all re asonable men would see 
that a workman on the job, as Mr. Reid, was negligent in taking hold 
of the scabbing as he did and that such negligence on his part was the 
sole proximate cause of his injury. 

Further, in this case there was not only testimony but there were 
photographs and a model from which the jury could decide the question 
of fact, also the witnesses indicated to the Court and to the Jury in the 
Courtroom just where the scabbing lay on the model and pictures and 
Mr. Reid showed just how he was checking and how he was hurt. It 
is difficult and at times impossible to place in a printed or written 
record the description and the facts as they were demonstrated by the 
witnesses in the Courtroom and observed by the jury. The evidence 
showed that from time to time there were inspections and pictures made 
by the Army as well as by the General Contractor. Construing the testi¬ 
mony most favorably as to what the job was that Mr. Reid was doing, 
he was merely checking prior to the pouring of the concrete for weak 
spots, not inspecting whether the form was safe for workmen to climb 
and walk upon it. Inspectors on the job are entirely different from a 
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carpenter employee who is merely sent to check before pouring the 
cement. Mr. Reid was checking hair pins, tie rods, and lumber 
weaknesses and once in a while he would find one slightly loose and 
would support it with a brace of some kind or part of a hair pin on 
so that it would be adequate to withstand the pressure of the concrete 
when it was poured. 

Contributory negligence under the evidence would be a question 
for the jury. Mosheuvel v. District of Columbia, 191 U.S. 247, 

24 Supreme Court 57; 48 Law Edition 170, reversing 17 Apfl. D.C. 401. 
In that case a dangerous condition existed conditioned on a sidewalk 
for some nine months before the accident when the plaintiff was hurt. 

This dangerous condition was immediately in front of her house and every 
day when she went out of the house, the plaintiff would have;to step 
over the place. It was plainly visible from the door of her house. 

With knowledge of this condition, the plaintiff in that case fell because 
she did not take a long enough step to clear this defect. The trial 
court directed a verdict for the defendant and ruled that the plaintiff 
was con tributarily negligent as a matter of law and this was affirmed 
by the Court of Appeals but the United States Supreme Court reversed 
the case and remanded it for trial, holding that it was a question of 
fact for the jury to determine. 

The Trial Court, in its ruling, found that the plaintiffs husband 
was contributorily negligent in that he put his weight on a timber he 
could not see. There is no evidence that he put his weight on a timber. 
All the evidence showed that he was climbing the form for the concrete 
and reached over his head in the usual practice of climbing land grabbed 
a-hold of a scabbing which under all good practice of construction 
should be nailed secure when the scabbing slid because it whs loose 
causing him to loose his balance and fall. There was no evidence 
that he should have from previous experience known that this scabbing 
might be loose or defective since all the testimony is that there is no 
other reason for the scabbing being placed over the ends of the two 
whalors except to be nailed securely to them. 
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For the foregoing reasons and authorities, it is respectfully 
submitted that die Court erred in directing a verdict for the defendant, 
Fairmont Form Company, Inc. 


n. 

Section 302, Article 302-01A of the Building Code of 
The District of Columbia and Sections 110, 112 and 
113C of "Safety Standards—Construction" of the 
Minimum Wage and Industrial Safety Board Should 
Have Been Admitted In Evidence by the Trial Judge 
as Applicable to the Factual Situation in the Court 
Below. 


The section of the Building Code provides that all temporary 
structures erected for use in construction of buildings shall be securely 
and safely supported and properly secured to insure the safety of per¬ 
sons working thereon or passing there under and to prevent the falling 
of any material therefrom. 

The above sections of the Safety Standards required the defendant 
corporation, Fairmont Form Company, Inc., to have safe and sub¬ 
stantial conditions in all their temporary devices and materials as 
well as in those of a more permanent character. Section 112 provides 
' that "any material ", (which would include a scab)... shall be so held, 
fastened, secured, placed, or piled so that it cannot fall, topple oyer, 
roll, sway, slide, otherwise move about or get beyond control in any 
manner to endanger employees or others. " The purpose of the safety 
standards of construction as pointed out in Title 36, Section 341 of 
the District of Columbia Code, 1951 Edition, is to "foster, promote 
and develop the safety of wage earners of the District of Columbia in 
relation to their working conditions". But for the loose scab, which 
was dangerously susceptible to getting out of control, and which did 
slide and move about and get out of control, plaintiffs damages would 
not have resulted. The provisions of the Safety Standards and of the 


D. C. Building Code were designed for the protection of the plaintiff 
as well as for employees on the job including plaintiffs husband. In 
the local case of Ross vs. Hartman, 78 U.S. App. D.C. 217, 139 
F. 2d 14, it is held that a violation of an ordinance intended to promote 
safety is negligence and if by creating a hazzard ;which an prdinance 
was intended to prevent, it is a legal cause of harm. It would, therefore, 

appear that the violations of these regulations would be admissible 

l 

as acts of negligence in the Court below and such regulations were 
improperly excluded. Such regulations have been held admissible in 


other jurisdictions also. Burgess vs. American Chemical Company , 
Inc., 120 F. 2d 218; John Griffith & Sons Co . vs. National Fire Proofing 
Co. , 310 Dl. 333, 141 N.E. 739. j 

m. 

An Employer is Liable To a Wife of an Employee Injured 
in the Course of his Employment, in a Suit for Loss of 
Consortium where the Employer Under the Workman’s 
Compensation Act for the District of Columbia Fails to 
Furnish Adequate and Proper Medical Treatment to the 
Injured Employee and Thereby Aggravates the Injuries 
to the Said Employee, And the Evidence in the Trial 
Court Made Out a Case for Submission to the Jury as to 
the Defendant, Cramer-Vollmerhausen Company, Inc. 


The District of Columbia Workmen’s Compensation Act, Title 
36, Section 501 of the D.C. Code, 1951 Edition; Act of May 17, 1928, 
c. 612, 45 Stat. 600, adopts the Longshoremen’s and Harbor Work¬ 
men’s Act, Title 33 Section 901, et seq. U.S.C. A. Act of March 4, 
1927, c. 509, 44 Stat. 1424, as amended as the Compensation Law of 
the District of Columbia. Section 907 of Title 33 of the U. S. Code 
provides: J 

”(a) The employer shall furnish such medical, ' 
surgical and other attendance or treatment, nurse 
or hospital service, medicines, crutches and 
apparatus for such period as the nature of the 
injury or the process of recovery may require, i... ” 
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The employee's wife has a right to damages for loss of consortium 
due to a violation of a duty owed by the employer to her husband. 
(Hitaffer vs. Argonne Company, Inc. , 87U.S. App. D.C. 57, 183 
F. 2d 811) The defendant, Cramer-Vollmerhausen Company, Inc., 
being the employer of the husband of die plaintiff owed the wife a duty 
to furnish proper and adequate medical attention and if her husband's 
injuries are aggravated by this failure causing loss of consortium to 
her, she has a cause of action. In the case of Baggs vs. Standard Oil 
Company of New York, 180 N.Y. Supp. 560, 5 W.C.L.J. 740, the 
Court in an action by an injured employee to recover for aggravation 
of his injuries for failure to furnish proper medical aid said: 

"The cause of action pleaded is not one to recover 
damages for an original injury sustained. It is 
merely to recover damages for the aggravation of 
that injury because of the failure of the defendant 
to furnish proper medical aid. This is not a lia¬ 
bility that is covered by the compensation act." 

Vol. 2 Larson Workmen’s Compensation Law (1952 Edition) Section 

61.12, Page 83, states: 

".but when the employee has furnished the 

employer with the facts of the injury, it is up 
to the employer to instruct the employee on what 
to do to obtain medical attention and to inform 
him regarding the medical and surgical aid to 
be furnished. It has been held, for example, that an 
employee who had reported his back injury and received 
received one treatment in his employer's clinic 
then no further word whatever from the employer 
or carrier, was within his rights when he had an 
operation on his back one and a half months later 
on advice of his own physician." 

The Trial Court directing verdict on behalf of the defendant, 
Cramer-Vollmerhausen Company, Inc., did not make any reference 
to Count n of the plaintiffs complaint with reference to the charge 
that her husband was not furnished proper and adequate medical 
treatment by the defendant employer. In its ruling directing the said 
verdict, the Court made no reference with respect to this duty of the 
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employer what so ever. However, the evidence showed that the defen- 

I 

dant, Cramer-Vollmerhausen Company, Inc., as employer^ under 
the Workmen's Compensation Act, had her injured husband taken to 
Dr. Samuel Becker during the forenoon of the date of his injury; that 
her husband's condition was manifestly bad and observable, j However, 
Dr. Becker diagnosed his injuries as being superficial and continued 
her husband on the job after such injuries, while he was spitting blood 
and let him shift for himself and find another doctor over a holiday 
weekend and was furnished no adequate treatment for his serious 
personal injuries. It can be presumed, as a result thereof, 1 his injuries 
were aggravated. The evidence showed he was hospitalized for long 
periods of time and came under long treatment of numerous doctors 
thereafter. Such factual situation raises a question of fact for the jury 
whether or not the employer furnished adequate and proper medical 
service to the injured employee and the extent of the aggravation by 
his failure to do so. This Court has held that it is not necessary that 
expert testimony be had to sustain questions of this type, yurr vs. 
Herzmark, Decided June 18, 1953, 92U.S. App. D.C. 350, 206 
F. 2d 468; Christie vs. Callahan, 75U.S. App. D.C. 133, 124 F. 2d 
825; Byrom vs. Eastern Dispensary and Casualty Hospital , f78 U. S. 

App. D.C. 42, 136 F. 2d 278. 


CONCLUSION 


For the foregoing reasons and authorities cited herein^ the 
verdicts and judgments in favor of both defendants should be reversed 
and the cases remanded to die District Court with directions to grant 
the plaintiff a new trial against both of the defendants. 

Respectfully submitted, 

HOWARD J. MCGRATH 

DORSEY K. OFFUTT 

JAMES F. BIRD 

745 Washington Bldg. 

Washington 5, D.d. 

Attorneys for Appellant 




Robert I. Thiel, Printer 
Washington. D. C. 



STATEMENT OF QUESTIONS PRESENTED 


In the opinion of counsel for appellees the questions presented are: 

1. Whether, in an action by appellant for damages for loss of 
consortium in consequence of injury sustained by her husband in the 
course of his employment by appellees, or one of them, the district 
Court properly directed a verdict for appellees at the close of appellant's 
case, and entered judgment for appellees thereon, when it appeared from 
the evidence that, in the constructing of a building at Walter Reed 
Hospital; carpenters had erected a form wall into which concrete was 

to be poured; that plaintiffs husband, an experienced carpenter who 
had many times been foreman or job superintendent on other jsimilar 
jobs, was assigned the task by the carpenter foreman of inspecting the 
form wall to ascertain if there were any loose boards, pins or places 
in the wall, and, if so, to fix the same; that plaintiffs husband under¬ 
took to make the inspection by climbing up and down the wall itself; 
that while climbing up the wall plaintiffs husband reached up about 
one foot above his head and grabbed hold of a "scab" to pull himself 
up by, without checking, looking or testing to see if the same was 
securely fastened; and that the scab was loose and caused plsiintiff s 
husband to fall and sustain the injuries in question. 

2. Whether the wife's action for loss of consortium is derivative 
in character, so that her right of recovery would be barred by the con- 

l 

tributory negligence or volunatry assumption of risk of her husband, 

upon whose injury her claim for consequential damages is founded. 

i 

3. Whether the exclusive liability provisions of Section 5 of the 
Longshoremen's and Harbor Workers' Compensation Act, as made 
applicable in the District of Columbia, should not be held to bar the 
wife's action for damages for loss of consortium against her 1 husband's 
employer, in consequence of an injury sustained by the husband in the 
course of his employment in the District of Columbia. 


(a) 


4. Whether, in the absence of negligence in the selection of the 
physician, an employer, required by the provisions of the workmen’s 
compensation law to furnish medical attention, has any liability for any 
malpractice of the physician, apart from the liability to pay compensation 
and furnish medical benefits under the workmen's compensation law; and 
whether, in this case, there was any showing of the essential elements 

of any such claim in any event. 

5. Whether the District Court erred in excluding Section 302.01(a) 
of the Building Code and Sections 110, 112 and 113(C) of the Safety 
Standards - Construction as irrelevant and immaterial under the facts 

in this case; and whether the Court's ruling thereon was in anyway 
prejudicial to appellant in the granting of the motion for directed verdict 
and the entry of judgment thereon in favor of appellees. 
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a foreign Corporation, and 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 

Appellants' Statement of the Case is predominantly an abstract of 

much of the evidence, including most of the testimony relating to the 

r 

injuries sustained by plaintiff's husband, Robert Paul Reid, and his re¬ 
sulting disability in consequence of which plaintiff performed services, 
etc. In the opinion of counsel for Appellee, all of the testimony relating 
to injuries and damages is immaterial on this appeal since the decision 
of the District Court was based upon the issues of liability only; and that 
a briefer and more comprehensive statement of the case can be made 
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insofar as liability issues are concerned. Hence, this counter-statement 
of the case. 

Plaintiff, as the wife of Robert Paul Reid (J. A. 12, 25), filed this 
action on March 3, 1955 against the defendants for damages for loss of 
consortium in consequence of an injury sustained by Robert Paul Reid 
on August 28, 1952 and the disability resulting therefrom. In her com¬ 
plaint, plaintiff alleged that ’’the defendants employed said Robert Paul 
Reid as a carpenter in and about a certain construction job at Walter 
Reed Hospital in the District of Columbia and assigned him certain work 
about a high concrete form or wall” (J. A. 2); that ’’(Defendants caused 
a certain timber or ’scab* to be negligently and defectively and danger¬ 
ously unsecured on and in connection with said high concrete form or 
wall” (J. A. 2); and that as a result ”said Robert Paul Reid was caused 
to be precipitated from the said high concrete form or wall with force 
and violence to a lower part of the premises and to be severely injured” 
(J. A. 2). In a second count, plaintiff alleged that ’’the defendants as¬ 
sumed charge and management of said Robert Paul Reid and his sustained 
injuries and submitted him and said injuries to a clinic of their provision 
and there negligently handled said Robert Paul Reid and his said injuries 
and returned him to work on the aforesaid construction job during the 
remaining working hours of that said day” (J.A. 2); and that as a result 
thereof ”the sustained injuries of said Robert Paul Reid were caused to 
be worsened and dangerous and injurious complications were made to 
extend therefrom” with more extensive disability (J A. 2-3). 

Defendants filed a joint and several answer to the complaint 
(J.A. 3-4). Defendant Fairmont Form Company admitted that Robert 
Paul Reid was in its employ on August 28, 1952, and working on a con¬ 
struction job at Walter Reed Hospital, in the District of Columbia, when 
he sustained an injury in the course of his employment (J.A. 3). Defend¬ 
ant Cramer-Vollmerhausen Company denied that Robert Paul Reid was 
employed by it at the time and place alleged (J. A. 3). Both defendants 



denied all allegations of negligence or of assuming charge and manage¬ 
ment of said Reid and negligently handling him (J. A. 3); and they affirm¬ 
atively alleged that if plaintiff sustained loss and damage asj alleged in 
consequence of her husband's injuries she was and is not entitled to main¬ 
tain her action or recover damages therefor, in that (1) the said injuries 
were caused by the sole or contributing negligence of plaintiffs husband; 

(2) plaintiffs husband assumed the risk out of which the injijiry resulted; 

(3) the negligence, if any, was that of a fellow servant; and (4) the 
claim asserted herein is barred by the provisions of the District of 
Columbia Workmen's Compensation Law (J. A. 4). 

In her pretrial statement, plaintiff stated her contention to be that 
on August 28, 1952, "while employed by the defendant corporations as a 
carpenter on a construction job at Walter Reed Hospital in the District 
of Columbia, Robert Paul Reid, husband of the Plaintiff was seriously 
and permanently injured when he reached for support of a certain tim¬ 
ber or 'scab' which had been negligently and defectively and dangerously 
unsecured, causing him to be thrown to the ground because of the negli- 
gence aad carelessness of the defendant corporations in the maintenance, 
control, erection of said timber of 'scab', which the husband of the 
plaintiff was required to use in his occupation as a carpenter. Said 
'scab' was under the exclusive control, operation, construction and 
maintenance of the defendant corporations. 

"Plaintiff claims specific negligence on the part of the defendants 
in not properly fastening said timber or 'scab' as was required by the 
safe construction practices and by the Building Code of the District of 
Columbia. Plaintiff also claims defendant corporations were further 
negligent and worsened his existing injuries in their conduct and handling 
of his treatment after the accident. Plaintiff also relies on res ipsa 
loquitor doctrine." (J. A. 6) As to the basis for the claim asserted in 
the second count, plaintiff asserted that the clinic doctor was an agent 
or employee of defendants (J.A. 5). 
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As to his employment, Robert Paul Reid testified that he was a 
carpenter by trade and had been for 38 or 40 years (J. A. 25); that in 
July (1952), Mr. Grondine, whom he had known since 1932, "came by 
and told me to come out there and go to work for him on the Walter Reed 
Hospital" (J. A. 26), where they were building a new addition to the hos¬ 
pital (J. A. 26); that Mr. Grondine "was general carpenter foreman or 
field superintendent," and had charge of the carpenters on the job 
(J. A. 26, 89); that he worked for "Cramer-Vollmerhausen, as far as 
I know" (J. A. 26); that he rode with Mr. Grondine to the job the morn¬ 
ing he went to work, and Mr. Grondine took him into the timekeeper 
and had him signed up (J A. 27); that the timekeeper did not indicate 
who the employer was (J. A. 27), but did give him a button to wear and 
a brass check to pick up in the morning and drop when leaving in the 
afternoon, and both had the name "Cramer and Vollmerhausen, Inc." 
on them (J. A. 27, 29), and also there was a sign on the building giving 
the name of the general contractor as Cramer-Vollmerhausen, Inc. 

(J. A. 27-8); that the carpenters, all working under the supervision of 
Mr. Grondine, had been engaged in erecting a form wall into which 
concrete was to be poured (J. A. 30-1); that on the day prior to the day 
of the accident, he, Reid, had been assigned by Mr. Grondine to go over 
and inspect the form wall to see if anything was loose or insecure, and, 
if so, to fix the same, prior to the pouring of concrete into the form 
(J.A. 30, 42, 44, 48, 132); and that such inspection work was usually 
done by the carpenter foreman (J.A. Ill) or someone who had not 
worked on it (J.A. 44). Reid was an experienced carpenter and had 
been foreman on other jobs (J.A. 28, 84, 102, 125-6). He had worked 
on this particular job about 6 or 8 weeks (J. A. 25). 

There was considerable testimony as to the construction of a 
form wall, and photographs and a model thereof were presented. The 
testimony disclosed that two walls are erected, vis-a-vis, at the 
desired distance apart, each with a solid plywood face nailed on to the 
inside of vertical 2x4 studs at evenly spaced intervals, and with 


horizontal whalors nailed on to the outside surface of the studs as sup¬ 
ports, and also with tie rods running through from wall to \|rall, and 
secured on the outside of each wall with pins. (J. A. 30, 3^., 37-42, 
110-11). Where the ends of the whalors abut each other, a short piece 
of timber, called a "scab", was nailed on top of the whalors to make a 
continuous unbroken support (J. A. 40-2, 111-12, 126-7). The whalors 
were 2x4 timbers spaced two feet apart in horizontal lines up the form, 
and set out from the face of the wall by the width of the studls (J. A. 36, 

38). In nailing "scabs'* it was customary to use 20-pound spikes with 
double heads, or if no double head, to leave the head of the!nail sticking 
up, about three-eighths or one-fourth of an inch above the surface of 
the scab, which was to make it easier to pull the nail out when the wall 
was to be taken down. (J. A. 40-2, 94) 

As to the accident itself, Mr. Reid testified that he had a ladder 
and a helper to assist him in carrying pieces of timber, pihs, etc., as 
were needed to secure anything found to be loose (J. A. 43, 44); that he 
had spent the prior day inspecting the wall and securing places and 
things found to be loose (J. A. 42); that he was covering the wall by climb¬ 
ing up one section, and down the next, using the whalors to[ climb upon; 
that while so engaged in inspecting the wall, and climbing up a section 
thereof, he reached up to a whalor about one foot above his head and * 
about one-and-one-half feet in front of his face, and caught ahold of a 
"scab" to pull himself up (J. A. 45, 104); that as he pulled, the "scab" 
came loose, and he lost his balance and fell to the ground, striking a 

j 

stake with the back of his knee and a board with his back (Jj. A. 45, 47-8); 
that he sent the helper to get Mr. Grondine (J. A. 49); and that as he was 
sitting on the ground he looked at the "scab" and noticed that it did not 
have any nails in it (J.A. 47-8). 

There was some testimony to the effect that it is bad practice to 
leave a "scab" loose and unnailed; but this testimony was plainly related 
to the strength of the form wall and its ability to contain thie wet concrete 
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when poured into it (J.A. 84, 111-2, 127-8). Mr. Reid knew the form 
wall in question had not been checked before, in fact said "I was checking 
it.” (J.A. 103). He knew that scabs had been left loose on form walls, 
but this was die first one he personally had gotten hold of (J. A. 104). 
When asked whether he did not customarily test a board before pulling up 
on it, Mr. Reid said ,r Well, sir, you do and you don't; but if you are up 
there working, why, you are going on up looking it over, and you do not 
test every piece * * * You are supposed to take care of yourself, too; 
but you have got to make a showing or get away from it. You can not 
spend a lot of unnecessary time on it, I mean. I have been asked before 
why I didn’t use a ladder. You can not hardly use a ladder for that, 
either* * *”(J.A. 92-3). Plaintiffs witness, Mr. Loving, who was 
engineer on the job, said he would hardly catch hold of a scab to pull 
himself up by, he would grab the whalor itself; and that there was 
ample room between the wall proper and the whalors to grab the whalor 
(J.A. 112-3). Plaintiffs husband said he was standing on a whalor 6 
feet below, that the whalors were spaced 2 feet apart, and that he could 
have gone up the whalors one at a time (J.A. 91-2). Working conditions 
on the job were described by Mr. Loving as being good or better than 
normal (J.A. 112). 

Mr. Grondine and Charles Hancock came to the place immediately 
(J.A. 49, 128), and assisted Mr. Reid to the general contractor's shack. 
There the general superintendent directed the timekeeper to take Mr. 
Reid to the office of Dr. Samuel M. Becker, which was only about two 
or three blocks from the job site (J.A. 50-1). The timekeeper did so. 
Mr. Reid testified that when they arrived at his office. Dr. Becker was 
talking on the telephone, placing some bets (J. A. 53), but that after a 

few minutes delay he took Reid back into a treatment room, out of the 

\ 

presence of the timekeeper (J.A. 53), and there administered some 
treatment to him, consisting of application of heat, strapping of the leg 

j 

and giving medication (J.A. 54-7); that the doctor directed that he then 
return to work; that the timekeeper drove him back to the job, and upon 


his arrival there, he talked with the union steward (J. A. 58), and then 
reported back to Mr. Grondine; that it was then about twelve o'clock, 
and he had a couple of cups of black coffee, and then went back on the 
job and did some light work until four o'clock when Mr. Grondine drove 
him home (J. A. 59); that he had been told by Dr. Becker that Dr. Becker 
would not be available until the next Wednesday (J. A. 59), and when he 
arrived home, in considerable discomfort, and he and his wife had 
removed the bandage from his leg which had continued to swell, he called 
Dr. Orr, his family physician, who gave some directions for him to 
follow that night and told him to come in the office the next morning 
(J.A. 15, 59-61, 105); that he went to see Dr. Orr the next morning, 
who strapped his back and side and put a light and soft bandage on his 
leg (J.A. 59-61), and that Dr. Orr sent him to Sibley Hospital, where 
he stayed until noon the next day, without any particular 
having been administered, he having left the hospital at his own insist¬ 
ence (J.A. 12, 52); and that on September 5th he went in foij* Dr. Orr to 
check him, when Dr. Orr said "This is out of my control. [Xou are hurt 
worse than 1 thought you were. I am going to have to refer you to a 
bone man” —, and referred him to Dr. Veal (J.A. 63). Mi*. Reid did 
not return to Dr. Becker for any further treatment, and did not testify 
as to any request made of the defendants for any medical at tention, but 
the record does indicate that the compensation insurance carrier had 
paid for the extensive medical care given Mr. Reid over a long period 
of time, during which he also received compensation under the Work¬ 
men's Compensation Law. As to the defendants sending Mr. Reid to 
Dr. Becker, plaintiffs counsel conceded that Dr. Becker was a licensed 
physician who specialized in the handling of compensation cases. There 
was extensive testimony as to the medical attention given Mr. Reid by a 
number of doctors and of the complications which resulted and caused 
disability, all of which appears to counsel for Appellee to b^ immaterial 
to the points raised on appeal. Plaintiff and her husband admitted that 
they had fUed an action against Dr. Becker, claiming that tke husbands' 


treatment 


complications and disability resulted from Dr. Becker's failure to treat 
him properly (J. A. 24-5, 100-01). 

Fairmont Form Company was identified as one of the subsidiaries 
of Cramer-Vollmerhausen Company, a subcontractor on the job in ques¬ 
tion. (J. A. 108-9). 

Plaintiff offered in evidence Section 302, Article 302.01(a) of the 
Building Code, and Sections 110, 112 and 113 (c) of the Safety Standards 
- Construction of the Minimum Wage and Industrial Safety Board, which 
were objected to as being irrelevant and immaterial (J. A. 138-9). The 
Court held that they were not applicable under the evidence (J. A. 141). 

Plaintiff had Mr. Grondine in attendance as a witness, but her 
counsel excused him from returning the next day, and he was not called 
(J. A. 102-3). 

At the conclusion of the testimony presented by plaintiff, counsel 
for defendants indicated that a motion for directed verdict was to be 
made. At that point, counsel for plaintiff asked leave to adduce further 
testimony as to the employment of the plaintiff, saying that he thought 
there was some evidence but he doubted if there was sufficient evidence 
as to the employer, the relationship between the general contractor and 
the subsidiary corporations and as to the employers of the group of 
workmen who constructed the forms (J.A. 141). Thereupon the Court 
indicated that he thought there was some evidence in the case and in¬ 
quired it it could not be assumed for the purpose of the motions that 
Cramer-Vollmerhausen was the general contractor and was operating 
the job and if it became pertinent thereafter to give counsel for plaintiff 
an opportunity to deal with that situation (J.A. 141-2), to which counsel 
for defendants agreed, saying that the motions to be made were not pre¬ 
dicated upon any contention that there had been a failure of proof as to 
Mr. Reid being an employee of Cramer-Vollmerhausen Company (J.A. 
142, 143). The Court then indicated that he would assume that the 
defendants did the job and that Mr. Reid was an employee of Cramer- 
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Vollmerhausen Company (J.A. 143), to which counsel for plaintiff 
added that it should be understood that the employees of the defendant, 
one or the other, did the work on the form where the plaintiff claimed 
there was something defective there, to which the Court ass|ented (J.A. 
143). | 

Thereupon, counsel for defendants moved the Court to[ direct a 
verdict for the defendants upon the ground that the evidence showed that 
plaintiffs husband was an employee of the defendants or one of them and 
for that reason the exclusive liability provisions of Section 5 of the Work- 

i 

men's Compensation Law were applicable and provided the Exclusive 


ex. 


remedy against the defendants; that there was no showing of; any negli- 

I 

gence on the part of the defendants in failing to provide a safe place in 
which to work or of any dangerous condition of which they had knowledge 
and failed to give warning to plaintiffs husband; that the accident arose 
out of a condition which plaintiffs husband, as an experienced carpenter, 
well knew and should have appreciated and, therefore, was p. risk which 
he voluntarily assumed as a part of his employment; that if there was 
any negligence at all it was necessarily the negligence of a fellow ser¬ 
vant; and that the injuries sustained by plaintiffs husband were caused 
by his sole or contributory negligence (J.A. 143-7). The Court there¬ 
upon heard argument, without any further request being made by counsel 
for plaintiff, and without any suggestion that there was any issue in the 
case other than those involved in employer’s liability cases. The Court 
had previously indicated to counsel for plaintiff that he doubled there 
was any basis for holding defendants responsible for any malpractice on 
the part of the doctor and suggested that authorities be presented if such 
contention was to be pressed in the case (J.A. 51-2), but counsel for 
plaintiff did not present any further argument or any authorities on any 
such contention. 

The Court granted defendants' motion for a directed verdict, giving 
a memorandum opinion from the bench (J.A. 147-50). As appears from 
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the opinion, the trial judge held that plaintiffs husband, who, by his own 
testimony, was an experienced carpenter and on a number of occasions 
had served as carpenter foreman or superintendent, was assigned the 
task by his foreman of checking certain forms to see whether any of the 
structure was loose or defective; that defendants’ duty to provide a 
reasonably safe place in which to work necessarily had limited applica¬ 
tion on a construction job, and there was no duty of inspection to plain¬ 
tiffs husband who had been assigned the duty of making the inspection 
and of remedying any defect he might find; that from the plaintiffs own 
case it is apparent the injury to her husband was proximately caused by 
his own negligence in putting his weight on a timber which he could 
not see, when he knew he was there to inspect for loose timbers or 
other defects, and from his previous experience knew or should have 
known one might be loose or defective; that no violation of duty by the 
defendants having been proved, the Court must direct a verdict in favor 
of the defendants; and that if an action by a wife for loss of consortium 
be construed as a derivative action, plaintiff would be barred from re¬ 
covery even though defendants were negligent, inasmuch as the acts of 
plaintiffs husband clearly constituted contributory negligence or assump¬ 
tion of risk as a matter of law, which would likewise require a directed 
verdict. 

Judgment was duly entered for defendants (J. A. 9). Plaintiff 
filed a motion for a new trial (J.A. 9-10), which was overruled (J.A. 

10). This appeal was then taken. 
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STATUTES INVOLVED 

Longshoremens and Harbor Workers* Compensation Act , 33 U. S. C. A. 

i 

901 et seq., (made applicable as compensation law in the District of Colum¬ 
bia, 36 D.C. Code (1951 Ed.) 501). j 

"Section 905. Exclusiveness of Liability. The liability 
of an employer prescribed in section 904 of this chapter 
shall be exclusive and in place of all other liability of 
such employer to the employee, his legal representa¬ 
tive, husband or wife, parents, dependents, next of 
kin, and anyone otherwise entitled to recover damages 

i 

from such employer at law or in admiralty on account 
of such injury or death, except that if an employerf fails 
to secure payment of compensation as required by this 
chapter, an injured employee, or his legal representative 
in case death results from the injury, may elect to claim 
compensation under this chapter, or to maintain an action 
at law or in admiralty for damages on account of such 
injury or death. In such action the defendant may not 
plead as a defense that the injury was caused by the 
negligence of a fellow servant, nor that the employee 
assumed the risk of his employment, nor that the jin- 
jury was due to the contributory negligence of the employee. 

(Mar. 4, 1927, c. 509, Sec. 5, 44 Stat. 1426.)" 

"Section 907. Medical services and supplies. 

”(a) The employer shall furnish such medical, 
surgical, and other attendance or treatment, nurse 

and hospital service, medicine, crutches, and appara- 

] 

tus for such period as the nature of the injury or the 
process of recovery may require. If the employer fails 
to provide the same, after request by the injured Em¬ 
ployee, such injured employee may do so at the expense 
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of the employer. The employee shall not be entitled 
to recover any amount expended by him for such treat¬ 
ment or services unless he shall have requested the 
employer to furnish the same and the employer shall 
have refused or neglected to do so, or unless the 
nature of the injury required such treatment and 
services and the employer or his superintendent or 
foreman having knowledge of such injury shall have 
neglected to provide the same; nor shall any claim 
for medical or surgical treatment be valid and en¬ 
forceable, as against such employer, unless within 
twenty days following the first treatment the physician 
giving such treatment furnish to the employer and the 
deputy commissioner a report of such injury and treat¬ 
ment, on a form prescribed by the Secretary. The 
deputy commissioner may, however, excuse the failure 
to furnish such report within twenty days when he 
finds it to be in the interest of justice to do so, and he 
may, upon application by a party in interest, make an 
award for the reasonable value of such medical or surgi¬ 
cal treatment so obtained by the employee. If at any time 
during such period the employee unreasonably refuses 
to submit to medical or surgical treatment, the deputy 
commissioner may, by order, suspend the payment of 
further compensation during such time as such refusal 
continues, and no compensation shall be paid at any 
time during the period of such suspension, unless the 
circumstances justified the refusal." 
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SUMMARY OF ARGUMENT 


! 


■ 

ln)« 


I. Appellant's Claim was Presented to the District Court as an 


lover's Liability Case; and the Attempt of 


llant 


al to 


Assert a Different 


Unwarranted. 


nst Fairmont Form dom 


Appellant alleged that defendants employed her husband, and that 
they, in effect, failed to provide a reasonably safe place for him to 
work, and also that they negligently handled him and his injuries at 
a clinic to which they sent him for medical attention. Fairmont Form 
Company admitted, and Cramer-Vollmerhausen Company denied, 
employment of plaintiffs husband. Plaintiff presented evidence that 
her husband understood he was working for Cramer-Vollmerhausen. 
When the motion for directed verdict was about to be presented, the 

i 

Trial Judge indicated that a prima facie case had been made and that 
he would assume employment by Cramer-Vollmerhausen. The case 
was then argued and submitted to the District Court as an employer's 
liability case, without distinction as between defendants, aid was so 
considered and decided by the District Court. Appellant made no other 
or different contention. 

Now, for the first time on appeal, appellant argues that the 
evidence established that Cramer-Vollmerhausen was the employer, 

i 

that the form wall, which he was inspecting when he fell, was con¬ 
structed by Fairmont, whose employees negligently left a loose board 
thereon, and that thereby there was an issue of fact as to liability of 
Fairmont for decision by the jury. j 

The evidence established unity of employment and supervision of 

I 

the carpenters on the job. Plaintiffs husband was a carpenter. The 
form wall was built by carpenters. Thus, plaintiffs husband was in 
the same employment as the carpenters who erected the form wall. 


J 





Ground. 

An Employer's duty to furnish his employees with a reasonably 
safe place in which to work is necessarily limited on a building con - 
struction project where conditions are continually changing as work is 
performed by employees on die job. An employer must have notice of a 
defect or danger before it becomes his duty to warn an employee thereof; 
and there is no duty to warn an employee of dangers that are readily 
apparent, of which the employee has a better opportunity to discover than 
does the employer. The employer is not an insurer of the safety of 
his employees. And, when an employee chooses a dangerous course 
or method, and there is a safe one available to him, he cannot recover 
for any resulting injury. 

In this case, appellant's husband, an experienced carpenter who 
had been foreman and job superintendent on other jobs of like kind, was 
assigned the task of checking the form wall prior to pouring concrete 
therein. Such inspection was necessary to ascertain if there were any 
loose boards, pins, joints, etc. in the wall. General experience dictated 
that there might be such loose pieces or places in the wall. Plaintiffs 
husband undertook to make the inspection by climbing up and down the 


wall itself, rather than using a ladder. He reached up above his head, 
without checking, and grabbed hold of a "scab, ” to pull himself up, 
and the scab was loose or unnailed, and caused him to fall. In this 
situation, his fall was not the result of any breach of duty on the part 
of defendants. He had no right to assume that the wall was safe, but 
voluntarily chose a dangerous course in making the inspection. 

HI. Appellants Husband 1 s Fall was Caused by His Own Negligence 
or Resulted from a Risk which He Voluntarily Assumed. 



Overruled 


Section 5 of the Longshoremen* s and Harbor Workers’ Compensa 
tion Act, which is made applicable as the workmen’s compensation law 
in the District of Columbia, provides that the liability of an employer, 
as prescribed in said Act, "shall be exclusive and in place of all other 
liability of such employer to the employee, his legal representative, 

husband or wife, parents, dependents, next of kin, and anyone other- 

1 

wise entitled to recover damages from such employer" on 4ccount of 
the injury or death of the employee in the course of employment. 





Appellant's action here is against her husband's employer, one or the 
other or both appellees. Her claim is one for loss of consortium in 
consequence of an injury sustained by her husband in the course of his 
employment. The language of Section 5 plainly and obviously excludes 
any liability on the part of appellees for such a claim. The contrary 
decision of this Honorable Court in Hitaffer v. Argonne Co. is erroneous 
and should be overruled. 

V. There was No Showing of Any Liability on Defendants for Any 
Alleged Malpractice of the Physician to Whom Plaintiffs Husband was 
Sent for Treatment . 

Appellant alleged, but failed to prove, that the physician, to whom 
her husband was sent by appellees for treatment, was an agent of 
appellees. Appellees did no more than the compensation law required 
them to do in furnishing medical attention. They sent appellant's husband 
to a licensed physician, admittedly experienced in handling compensation 
accident cases, whose office was located near the construction project. 
There was no contention that the physician was not competent, or that 
appellees should have known that he was not competent. 

After receiving treatment, appellant's husband returned to work 
at the direction of the physician, without protest or complaint. That 
evening, he consulted his own family physician, and did not again return 
to the physician to whom he was sent by appellees nor did he request 
appellees to send him to any other physician. There was no showing 
that the physician to whom he was first sent, did or failed to do any¬ 
thing contrary to what the clinical history and examination indicated 
should have been done at the time. There was no evidence that any 
complications, disability or injury resulted from the physician's 
attention or lack of it. There was thus no showing of any mistreatment 
or malpractice. 


But appellees' primary contention is that, being required by the 
workmen's compensation law to furnish medical attention, there can be 
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no liability on their part in the absence of a showing of negligence in 
the selection of the physician to whom an injured employee is sent for 
treatment. Any additional disability, aggravation or injury resulting 
from the treatment given an original injury received in the course of 
employment is covered under the provisions of the workmen’s com* 
pensation law; and the liability of an employer is exclusively that con* 
tained in the workmen’s compensation law. 

Appellant’s argument and citations are based upon failure to furnish 
medical attention as required. They have no application under the facts 
in this case. But even so, it is noteworthy that the consequences of 
failure of an employer to furnish medical attention as required are 
covered by Section 7 of the Compensation Law. The attempt by appellant 
here to assert a claim for damages is not well founded either on the 

facts or on the law, and is without merit. In fact, appellant did not 

I 

even argue the point before the District Court. 

VI. The District Court Correctly Rejected the Proffered Sections 

i 

of the Building Code and the Safety Standards - Construction; and the 
Court’s Ruling Thereon Did Not Affect the Court’s Decision Upon the 
Motion for Directed Verdict 

Article 302.01(a) of the Building Code, and Section 110 of the 
Safety Standards * Construction severally apply to scaffolds and other 
structures erected and provided for workmen to do their work upon. 

They have no application to any part of a building under construction, 
whether temporary or permanent. Section 112 and Section 113(C) of 
the Safety Standards * Construction plainly relate to the handling of 
materials, equipment and tools and the placing of ladders and other 
appliances and the storage of materials, none of which were involved 
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in this case. The said sections were correctly held by the Trial Judge 
to be irrelevant and immaterial under the evidence in this case. 

But whether correctly excluded or not, it further appears that 
the ruling of the Trial Judge upon the proffered regulations did not in 
any sense alter or influence the ruling upon the motion for a directed 
verdict, upon which the judgment appealed from was based. Thereby, 
the ruling upon this proffered evidence was not prejudicial to appellant, 
did not affect her substantial rights insofar as the judgment appealed 
from is concerned, and affords no basis for any reversal of that judg- 
m< 


ARGUMENT 


L Appellant’s Claim was Presented to the District Court as an 
Employer’s Liability Case: and the Attempt of Appellant On Appeal to 
Assert a Different Type of Claim Against Fairmont Form Company 
is Unwarranted. j 

Appellant’s claim was clearly and unequivocally presented against 

f ■ 

defendants in the District Court as an employer’s liability case. The 
complaint alleges that defendants employed appellant’s (plaintiffs) hus¬ 
band. Count I in effect alleges failure to provide a reasonably safe 
place to work, although those words were not used. Count ^1 alleges 
that defendants assumed charge and management of appellant’s husband 
and his injuries, and negligently handled him and his injuries at a clinic 
to which they sent him, which was plainly related to the duty of an em¬ 
ployer to furnish medical attention for an injured employee, 

Defendant, Fairmont Form Company, admitted employment of 

I 

plaintiffs husband, and it thereby was unnecessary for plaintiff to 
prove the fact as to that defendant. Plaintiff adduced evidence that 
her husband understood he was working for Cramer-Vollmerhausen 
Company, apparently in an attempt to fasten employer’s liability on 

both defendants. When the motion for directed verdict was about to 

i 

be presented, t h e Trial Judge indicated that he would assume that 

sufficient evidence had been adduced to establish employment by Cramer 

I 

Vollmer hausen Company, the general contractor on the jobj, and that, if 
any question arose thereon, he would permit appellant to reopen her 
case and present further evidence on the point. The case was then 
argued to the District Court as an employer’s liability case!, and was 
considered and decided by the Trial Judge on that basis, without any 
suggestion whatever of any claim by plaintiff that there was any other 
or different relationship between her husband and the defendants, or 
either of them, or that there was any other or different duty or 
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responsibility on the part of the defendants, or either of them, to her 
husband or to her. 

Now, for the first time on appeal, appellant argues that the 
evidence established that her husband was an employee of Cramer* 

Voilmerhausen Company, that the form wall, which he was inspecting 
when he fell and was injured, was constructed by the defendant Fairmont 
Form Company, whose employees negligently left the loose "scab" 
which caused his fall, and that thereby there was an issue of fact as to 
the liability of Fairmont Form Company which should have been sub¬ 
mitted to the jury for decision. 

Aside from some change that has supervened since the trial 
(Schaff v. Claxton , 79 U.S. App. D.C. 207, 144 F(2d) 532) or excep¬ 
tional cases or particular circumstances where injustice would other¬ 
wise result ( Ward v . Anderson, 93 U.S. App. D.C. 156, 208 F(2d) 48), 
this Honorable Court will not consider and decide on appeal an issue not 
presented to or decided by the trial court. Brown v. Rudberg, 84 U. S. 
App. D.C. 221, 171 F(2d) 831. There is no change, exceptional case or 
particular circumstance here that warrants departure from the general 
rule in such cases, and the Court should not give any consideration to 
appellant's new theory presented here for the first time. But if the 
Court sboold be inclined to consider the merits of the new contention, 
it is apparent that the same is not well founded either on the facts or on 
die law. 

The evidence adduced by appellant was that her husband had been 
employed by Mr. Grondine, the general carpenter foreman or field 
superintendent, who had charge of the carpenters on the job; that the 
form wall was built by the carpenters working in the same employment 
under Mr. Grondine; and that Mr. Grondine assigned plaintiffs husband 
the task of checking the form wall before concrete was poured therein. 

It is thus plain that plaintiffs husband was in the same employment 
as the other caipenters who worked on the erection of the form wall, 
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whether that employment be deemed to be by one or the other or both 
of the defendants. 

i 

Even if the evidence warranted the conclusion that plaintiffs 
husband was employed by the general contractor, and that the form 
wall had been erected by employees of a subsidiary subcontractor, 

Fairmont Form Company, there is no showing of any breach of duty 
of such subcontractor to employees of the general contractor. 

The general contractor might be said to have control bf the 
premises, and thus owe some duty to employees of its subcontractors 
as "invitees" on the premises; but, in such cases, the duty jhas been 
declared to be the same as that owed its own employees. Kuptz v. 

Ralph Sollitt & Sons Const. Co. , (C.C.A. 5), 88 F(2d) 532, cert. den. 

302 U.S. 696, 82 L. Ed. 537, 58 S. Ct. 14; Guerrine v. United States , 

167 F(2d) 352, cert. den. 335 U.S. 843, 93 L. Ed. 393, 69 S. Ct. 65. 

Even there, liability is based upon superior knowledge of the defendant 

of the danger, and there can be no recovery where the danger is open, 

! 

I 

obvious, and as well or better known to the plaintiff than to the defendant. 

Stevens v. E. I. DuPont De Nemours & Co. , 208 F(2d) 415. But what 
duty does a subcontractor owe to the employees of the general contractor 
in respect of the condition of premises under construction?! There is 
here no showing of any control of premises or any other foundation for 
any duty to anyone as to the condition of the form wall in question. We 
do not have here a case of active negligence producing injury; but, rather, 
a claim of a dangerous and unsafe condition in the form wall, to wit, 
a loose board. Can it be fairly concluded that Fairmont Form Company 
"invited" appellants husband upon the form wall (under the theory 
now advanced by her) ? Can it be fairly concluded that Fairmont Form 
Company owed plaintiff* s husband the duty to inspect the form wall and 
make certain that it was reasonably safe for his "visit" before he 
went upon the wall to inspect the same ? We say not. But if there be 
any duty at all, it certainly is no greater than that of the general contractor 

i 

_ I _—a 
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in such cases, which brings os back to the proposition that the duty 
(if any) is the same as that owed to its own employees. 

In every substantial sense, appellant’s husband was part and 
parcel of the construction work being carried on, was on the job 
with his fellow workmen, was an experienced carpenter who had 
several times served as foreman or job superintendent, was as¬ 
signed the task of checking the form wall to ascertain if there were 
any loose parts, pieces or places, and to fix the same, and was in 
a far better position to anticipate possible loose pieces or places 
in the wall, and to take suitable precautions to safeguard himself 
against injury therefrom, than were the defendants or either of them. 
There was no basis in fact or in law for him to assume that the pre¬ 
viously unchecked wall was free of loose or insecure parts, or places, 
or that the wall was reasonably safe for him to climb upon without 
first checking or testing places that he might grab hold of to pull him¬ 
self up. There was no evidence whatsoever that either defendant had 
any prior knowledge of any loose parts, pieces or places, and failed 
to warn plaintiffs husband thereof. General experience established 
that there frequently were some loose or insecure parts, pieces or 
places, in such form walls when constructed, which should be checked 
and fixed before concrete would be poured therein, and plaintiffs 
husband in this instance was assigned the task of checking the wall 
and fixing any such loose parts, pieces or places. His situation was 
in sharp contrast to that of a business invitee who eoes uoon the premises 
of another relying upon the duty of such person to have the premises in a 
reasonably safe condition for the purpose of the visit. 

In short, this action was and is a wife's action for loss of con¬ 
sortium against her husband's employer, based upon and derived from 
an injury sustained by the husband in die course of his employment, 
which presented issues of employer's liability; and any attempt now to 
make any other or different kind of case out of it is unwarranted. 


EE. There was No Breach of Any Duty of Appellees to Appellant* 8 
Husband; and the District Court properly Directed a Verdict on that 
Ground. 

While an employer has the duty to furnish his employees with a 
reasonably safe place in which to work, that duty is necessarily limited 
in application on a building construction project where conditions are 
continually changing as work is performed by employees oh the job. 
Decatur v. Tompkins, 58 App. D.C. 102, 25 F (2d) 526, 6(j A. L. R. 402, 
Armour v. Hahn, 111U.S. 313, 318, 28 L. Ed. 440, 4 S. tt. 433. 

An employer must have notice of a defect or danger before it becomes 
his duty to warn an employee thereof, and there is no duty to warn an 
employee of dangers that are readily apparent or which the employee has 
a better opportunity to discover than does the employer. Fitzpatrick v. 
Fowler, 83U.S. App. D.C. 229, 168 F(2d) 172; Dean v. Kbppers, 

49 App. D.C. 230, 263 F. 626; 35 Am Jur. Master and Servant , Sec. 
148. The employer is not an insurer of the safety of his employees. 
Fitzpatrick v. Fowler , supra; Reese v. Philadelphia & R. Ry. Co ., 

239 U.S. 463, 60 L. Ed. 387, Fort Worth & Denver City Ry. Co. v. 
Smith (CAA-5) 206 F(2d) 667; 36 Am. Jur. Master and Servant, Sec. 183. 
When an emp lo yee chooses a dangerous course or method, [and there is 
a safe one available to him, he cannot recover for any resulting injury. 
Koch v. Chicago & N. W. Ry. Co. (CCA-7) 208 F(2d) 152. 


In Decatur v. Tompkins, supra , this Court held: 

tt* * * it is true that in general an employer 


is 


bound to furnish his employee with a reasonably 
safe place in which to work. But in the erection and 
construction of buildings this rule can have but a 
limited application; for it must often happen that 
the dangers of such work are open and obvious, and 
hence that the risk of accident is assumed by the' 
employee. Walaszewski v. Schoknecht , 127 Wis. 376, 
106 N. W. 1070. This is especially true where the 
danger to which the employee is exposed is merely 
transitory, due to no fault of plan or construction. 



and where the environment of the employee must 
necessarily undergo frequent changes. Armour & Co . 
v. Dumas, 43 Tex. Civ. App. 36, 95 S. W. 710. It 
has been said that 'the obligation of a master to pro¬ 
vide reasonably safe places and structures for his 
servant to work upon does not extend to buildings 
In process of construction, or of demolition or 
dismantling, where the successive temporary con¬ 
ditions through which such structure must pass 
in such operations mustfrom the very nature thereof 
be dangerous'. 39 C. J. p. 351. In Armour v. 

Hahn, 111U.S. 313, 318, 4 S. Ct. 433, 434 
(28 L. Ed. 440), it is said that 'the obligation of 
a master to provide reasonably safe places and struc¬ 
tures for his servants to work upon does not impose 
upon him the duty, as towards them, of keeping a 
bcdlding, which they are employed in erecting, 

In a safe condition at every moment of their 
work, so far as its safety depends upon the due 
performance of that work by them and their fellows.' " 

In the first place, plaintiffs husband could have used a ladder in 
climbing to inspect the form wall; and there is no suggestion in die evi¬ 
dence that plaintiffs husband could not have safely performed the work 
assigned to him by merely using a ladder. With a form wall that has 
just been erected, but not yet inspected, and with general knowledge by 
all, including plaintiffs husband, that such form wall might have loose 
boards, pins, etc., and that inspection was necessary to ascertain if 
there were any such loose parts, pieces or places in the wall, and, 
if so, to fix the same, before concrete was poured into the form, there 
was hardly anything more that the defendants could do. Plaintiffs 
husband was an experienced carpenter who had on many occasions 
been foreman or job superintendent and he was fully aware of the dangers 
that might exist in respect to grabbing hold of parts of the wall that might 
be loose. He had found loose places in checking other parts of the 
wall the prior day; and he had a helper going around with him carrying 
pieces of lumber, pins, etc., that might be needed to remedy any 
defective or insecure parts, pieces or places he found in the wall. 
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i 

Tet the evidence discloses that plaintiff’s husband was actually 
climbing the wall, in inspecting the same, and was using the horizontal 
whalors, spaced two feet apart, to climb upon. At the time he fell, 
plaintiffs husband reached up with his hand about one and dne-half feet 
in front of his body and one foot above his head, and took hold of a 
’’scab”, without checking or looking, to pull himself up, with the result 
that the ’’scab” was loose and unnailed, and came away from the whalor, 
causing him to fall to the ground and sustain the injuries in question . 
Certainly, in this situation, plaintiffs husband had no right to assume 
that any part of the wall was secure and safe for him to lif^ his weight 
upon until after he had checked that part of the wall and ascertained 
that there were no defective or insecure parts or places therein. Plain¬ 
tiffs husband was the only actor on the scene at the time. His fall 
and resulting injuries plainly resulted from his own failure to exercise 
that degree of care which an experienced and skilled carpenter should 
have exercised under the circumstances, rather than from any breach 
of duty on the part of the defendants toward him. 

The District Court properly directed a verdict in favor of the 
defendants upon the ground that there had been no showing of any 

negligence on their part and no breach of any duty owing by them, or 

■ 

either of them, to appellant’s husband. This decision is correct and 
should be sustained. 


llant’s Husband’s Fall was Caused by His Own Negligence 


or Resulted From a Risk which He Voluntarily Assumed. 

The District Court indicated in its ruling that plaintiffs action 
for loss of consortium may be deemed a derivative action, j so that 
recovery would be barred, even if the defendants were negligent, by 
the contributory negligence of her husband and by his voluntary assump¬ 
tion of the risk out of which the injury arose, which clearly appeared 
from the evidence as a matter of law. It is the position of appellees 
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that appellant's action for loss of consortium is a derivative action, and 
that she is barred by the contributory negligence on the assumption of 
risk of her husband. 

The question, if any there be, stems from the statement of this 
Honorable Court in Hitaffer v. Argonne Co. , 87U.S. App. D.C. 57, 

183 F(2d) 811; that the wife's action for loss of consortium is "inde¬ 
pendent", citing Lansburgh v. Clark , 75U.S. App. D.C. 339, 127 F(2d) 
331. In Lansburgh the Court did decide that the judgment in the injured 
spouse's action was not res ad judicata of the other spouse's action for 
loss of consortium; but the court discussed the "inconsistent" judgments 
upon the two claims tried together, and decided they could not determine 
which one was right on the record before them. There is no intimation 
that the defendant had any different responsibility to the one spouse for 
loss of consortium from that owed the injured spouse. 

The loss of consortium is a consequence of the injury to the 
spouse, derived from that injury. It is thus illogical to say that the 
defendant's liability is predicated upon any different duty or respon¬ 
sibility. The true analysis would appear to be that the action for loss 
of consortium is procedurally independent, but is derivative as to sub¬ 
stantive rights of recovery, and thereby dependent upon the rights of the 
injured spouse. Any question that may have existed otherwise should 
have been set at rest by the decision of this Honorable Court in the case 
of De Vito v. Hoffman , 91 U. S. App. D.C. 263, 199 F(2d) 488, wherein 
the Court, speaking through Judge Clark who wrote the decision in 
Hitaffer, said: 

"* * * One fundamental prerequisite to recovery by 
a husband for the loss of his wife's services is that 
'the wife must be free from such fault as would bar 
recovery by her, as for example, her contributory 
negligence'. To put it another way, the wife must 
be legally entitled to recover for her injuries against 
the alleged tortfeasor. * * * " 


The distinction between the wife’s derivative action for loss of 

T 

consortium and a truly independent action for a tort inflicted directly 
upon the wife is well demonstrated by the decision in B. & Q. Ry. Co. v. 
Honey , 26 L. R.A. 42, 12C.C.A. 190, 27U.S. App. 196, j63 Fed. 39. 
See also Restatement, Torts , Sections 494 and 693 (c); Thibeault v. 
Poole, 283 Mass. 480, 186 N.E. 632. 


The rule, imputing to a spouse suing for deprivation of services 
the contributory negligence of the injured spouse has been generally 
applied without exception. Chicago, B. & Q. R. Co. v. Honey , 8 Cir. 

1894, 63 Fed. 39; Tidd v. Skinner, 225 N.Y. 422, 122 N.E. 247, 

3 A.L.R. 1145 (1919); Calles v. Reliance Laundry Co. , 18^ Wis. 376, 

206 N.W. 198, 42A.L. R. 712 (1925); Maxson v. Tomek, 244 App. Div. 

604, 280N.Y.S. 319 (1935); Tibbetts v. Harbock , 135 Me. j 397, 198 
Atl. 618 (1938); Goldman v. Grand Trunk West R. Co. , 287 Mich. 289, 

283 N.W. 583 (1939) ; Jordan v. City of Pittsburgh, 332Pa. ?30, 3 A. 2d677(1939) 
Brazinskos v. A. S. Fawcett, Inc. , 318 Mass. 263, 61 N.^I. 2d 105 
(1945); Gurli v. Massasoit Greyhound Asscn., Inc. 325 Mass. 76, 89 
N.E. 2d 12 (1949); Shaw v . Boston Amer. League Baseball Co. , 

325 Mass. 419, 90 N.E. 2d 840 (1950); Nichols v. State, 278 App. Div. 

1015, 106N.Y.S. 2d 110 (1951). 


The rule in respect of assumption of risk is well summarized 


by this Honorable Court in the case of Fitzpatrick v. Fowler , 83 U.S. 
App. D.C. 229, 168 F(2d) 172, as follows: 

’This brings us to the question of assumption of 
risk. Appellant contends it was error for the court 
below to hold that appellant assumed the risk cansing 
the injury. But we find it well established that an 
employee assumes not only the ordinary risks incident 
to his employment, but also any extraordinary risks 
which are obvious or fully known and appreciated by 
him. Boldtv. Pennsylvania RR. , 1918, 245 U.Sf* 

441, 38 S. Ct. 139, 62 L. Ed. 385; Wheelock v. 

Freiwald , 8 Cir., 1933, 66 F. 2d 694; Standard bil 
Co. of Louisiana v. Martin, 8 Cir., F. 2d 912; I 
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Union Pac. R. R. v. Marone, 8 Cir., 1917, 


246 F. 916; Huels v. General Electric Co., 

1946, 134 N. J. L. 165, 46 A. 2d 654; Fasekis v. 

J. J. Newbury Co., 1945, 93 N.H. 468, 44 A. 2d 817; 
Le Vonas v. Acme Paper Board Co., 1944, 184 
Md. 16, 40 A. 2d 43; 35 Am. Jur., Master and 
Servant Secs. 307, 308 (1941). This ruling has 


been made with specific regard to domestic ser¬ 
vants. Burke v . Crimmins , 1926, 256 Mass. 14, 
152 N.E. 43; Moriarty v. Miller, 1916, 99 Neb. 
614, 157 N.W. 329; Herold v. Pfister, 1896, 92 
Wise. 417, 66 N. W. 355. The plain import of the 
common law doctrine of assumption of risk is that 
if the employee knew of the dangerous condition, 
or could have known of it by the exercise of rea¬ 
sonable care, he should be held to have assumed 
the risk incident to such danger, for he is pre¬ 
sumed to see and understand dangers that a prudent 
person would see and understand, which he might 
protect himself against by exercising reasonable 
care for his own safety. Southern Pac. Co. v. 
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Berkshire , 1921, 254 U.S. 415, 41 S. Ct. 162, 

L. Ed. 335; Gila Valley, G&NRy . v. Hall, 

1914, 232 U. S. 94, 34 S. Ct. 229, 58 L. Ed. 

521; Standard Oil Co. of Louisiana v. Martin , 
supra; Staubley v. Potomac Elec. Power Co. , 
1903, 21 App. D.C. 1&0; City of Decatur vT~ 

Eady , 1917, 186 Ind. 205, 115 N. E*.. 577, L.R.A. 
1917 E, 242. And where the risk of danger was or 
must have been known to the injured employee, it 
is immaterial that it may have been forgotten at a 
critical moment. New York C. & St. L. R. R. v. 
McDougaJl , 6 Cir. 1926, 15 F. 2d 283." 


-i 


'H 




All reasonable minds must necessarily conclude that plaintiffs 
husband voluntarily assumed the risk from which his fall resulted, or 
that he was negligent in the performance of his duties and that such 
negligence proximately caused his fall. The evidence established without 
contradiction that Mr. Reid was an experienced carpenter, having 
many times been foreman or job superintendent on similar construction 
jobs; that he was assigned the task of inspecting the form wall ( a task 
usually performed by a Carpenter foreman) for the purpose of ascertaining 


< 
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if there were any loose or insecure parts, pieces or places in the wall, 
and for the purpose of fixing any such defective or insecurei parts, 
pieces or places; that he had found loose places in doing such inspection 
work the day before; that he could have used a ladder to climb upon; that 
he was climbing the wall itself by climbing up from whalor to whalor; 
and that, at the time of his fall, he reached up above his head and 
caught hold of the ’’scab” to pull himself ud bv, without first looking 
or checking to see if it was secure and would hold his weight. If he 
had looked, the absence of nails should have been apparent pince they 
were always left sticking up above the surface. If he had made the 
slightest tentative check with his hand, pulling or testing before putting 
his weight on the "scab", the fact that it was not nailed in position 
would have been readily apparent. An experienced carpenter, who 
had been foreman on similar jobs, certainly was aware of the risk that 
a board, particularly the small piece known as a "scab", night be loose, 
and not be secure or strong enough to hold his weight in his pulling 
himself up to the next higher whalor. He voluntarily assunied that 
risk, and in the performance of his work failed to exercise that degree 
of care and prudence which a man of his experience and knowledge should 
have exercised under the circumstances. His fall was the result of one 
or the other or both. In such situation he would not be entitled to recover 
damages, and thereby his wife has no enforceable claim for loss of 
consortium. 


i 

i 

i 

i 
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IV. Appellant's Claim is Barred by Section 5 of the Compensation 
Act; and the Contrary Decision in Hitaffer v. Argonne Co. should be 
Overruled. 


As pointed out in another topic herein, appellant seeks on appeal 
to distort her claim into something other than an action against her 
husband's employer for damages on account of the injuries sustained by 
her husband in the course of his employment, in consequence of which 
she was deprived of his services and society and sustained a reduction 
in income; but such is the nature of the claim as presented in the District 
Court and as shown by the pleadings and evidence in the record. 

Section 5 of the Longshoremen's and Harbor Workers' Compensa¬ 
tion Act (Section 905, Title 33, U.S. C.A.), made applicable as the 
Workmen's Compensation Law in and for the District of Columbia 
(Section 501, Title 36, D.C. Code 1951), provides that ”(T)he liability 
of an employer" as prescribed in the said Act "shall be exclusive and in 
place of all other liability of such employer to the employee, his legal 
representative, husband or wife, parents, dependents, next of kin, and 
anyone otherwise entitled to recover damages from such employer at 
law or in admiralty on account of such injury or death," unless the em¬ 
ployer fails to secure payment of compensation as required by the Act 
in which event the employee or his legal representative may maintain 
an action for damages. Appellant's action is against her husband's 
employer, one or the other or both; and her claim is one for loss of 
consortium in consequence of an injury sustained by her husband in the 
course of his employment. She is a "wife", within the purview of 
Section 5 of the Compensation Act; and she also falls within the phrase 
"anyone otherwise entitled to recover damages from such employer 
* * * on account of such injury" of the employee. The language of 
Section 5 plainly and obviously excludes any liability on the part of the 
employer for such a claim. 
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In deciding that a wife has a cause of action for loss df consortium 

"resulting from a negligent injury to her husband", this Honorable Court 

In Hitaffer v. Argonne Co., 87 U.S. App. D.C. 57, 183 F(^d) 811, held 
- - 

that such a claim against the husband's employer was not barred by the 

provisions of Section 5 of the Compensation Act. It is submitted that 

I 

this decision is erroneous, and that it should not be followed. Upon 
analysis, it appears that the conclusion that Section 5 did not bar a claim 
of the wife for the loss of consortium is predicated upon the notion that 
the wife's action for loss of consortium is "independent" and not by one 
suing in the employee's right, that independent claims for contribution 
had been allowed against employers, and that, therefore, the wife was 
not barred. ! 

In another topic herein, it has been pointed out that the wife's 

claim for loss of consortium is derivative insofar as the right to recover 

r 

is concerned, albeit it may be separately presented independently of 
any claim by the husband. 

The analogy to the right of third persons to claim contribution 
from the employer on account of claims by the employee against them, 
notwithstanding the provisions of Section 5, has now been destroyed in .. 
that the rule is now generally established that an employer is not liable 
to such claims for contribution. Pope & Talbot v. Hawn, 346 U. S. 406 
(1953); Halcyon Lines v. Haenn Ship Corp. , 342 U.S. 282 (1952); 

Slattery v. Marra Bros. , 2 Cir., 1951, 186 F(2d) 134; Lo Bue v. United 
States , 2 Cir., 1951, 188 F (2d) 800; American Mutual Liability Ins . 

Co . v. Matthews , 2 Cir., 1950, 182 F(2d) 322; Standard Wholesale 
Phosphate & Acid Works v. Ruke!rt Terminals Corp ., 193 Md. 20, 65 
A. 2d 304 (1950); Liberty Mutual Ins. Co. v. Vallending ham , D.D.C. 
1950, 94 F. Supp. 17; Coates v. Pot. Elec. Power Co., D. D. C. 1951, 

95 F. Supp. 779; Baird v. John McShain, Inc ., D.D.C. 1952, 108 F. 
Supp. 553. See also Hill Lines, Inc, v. Pittsburgh Plate (jllass Co., 


10 Cir., 1955, 222 F(2d) 854, 857. 



In Hitaffer, the conclusion that Section 5 would not bar the wife's 
action was supported by the reasoning that there was no separate provi¬ 
sion for compensation to married employees as distinct from unmarried 
employees, and thereby no provision for excluding a spouse's claim for 
loss of consortium. But this, it is respectfully submitted, is fallacious, 
in that the entire scheme of compensation law is to provide benefits 
based upon the employee's earnings, as well as medical benefits. In 
cases where injury and disability only result, the benefits are calculated 
in terms of compensation payable to the employee. Only in cases where 
death results is there provision made for wife and dependents directly; 
but just as it may be assumed that a married man uses his earnings to 
provide for his wife and children, so it should be held that the compensa¬ 
tion payable to such employee, when injury arising in the course of em¬ 
ployment deprives him of earnings, is intended to replace the earnings 
in part and may be presumed to be used for the same purposes. 

Judicial opinion elsewhere is uniformly against the allowance of 
such actions against an employer, and the decision in Hitaffer has been 
rejected by all courts that have considered it. Tholl v. U.S. (C. C. A. 9), 
218 F(2d) 12; Underwood v. U.S. (C.C.A. 10), 207 F (2d) 862; Ash v. 

S. S. Mullen, Inc. , 43 Wash 2d 345, 261 Pac. 2d 118; Danek v. Hommer , 
9N.J. 56, 87 A 2d 5; Guse v. A. O. Smith Corp ., 260 Wis. 403, 51 N.W. 
2nd 24; Bevis v. Armco Steel Corp ., 156 Ohio St. 295, 102 N.E. 2nd 
444; Josewski v. Midland Constructors, Inc. , 117 F. Supp. 681; Holder 
v. Elms Hotel Co ., 338 Mo. 857, 92S.W. 2nd 620, 104A.L.R. 339; 
McVeigh v. Chesapeake & Potomac Tel. Co. , 103 W. Va. 519, 138 
S.E. 97; Swan v. Woolworth& Co ., 129 N.Y. Misc. 500, 222 N.Y. 

Supp. 111. 

Counsel for appellees is aware that this question has been submit¬ 
ted to and is now under consideration by this Honorable Court in the case 
of Smither & Co . v. Coles, No. 12,804, and that the decision of that 
case may be controlling on this point. But a decision in the Smither case 
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has not been handed down as counsel is preparing this brief. 

The illogical and unjust allowance of a damage suit against an 
employer by the spouse of an injured employee, in consequence of an 
injury arising out of and in the course of employment, for Which compen¬ 
sation benefits are being or have been paid by or in behalf of the employ¬ 
er to the injured employee, should no longer be sanctioned by this Hon¬ 
orable Court. Section 5 of the Compensation Act should be given its 
plain and intended application in prescribing the exclusive lijability of 
an employer. Upon which premise, appellees say in this ca^se that the 
rule in Hitaffer should not be followed here, and that appellant is not 
entitled to maintain her alleged claim against appellees. 


V. There was No Showing of Any Liability on Defendants for 

Any Alleged Malpractice of the Physician to Whom Plaintiffs Husband 

—-- 1 - 

was Sent for Treatment. 


In Count II of her complaint, plaintiff alleged that ’’the defendants 
assumed charge and management of said Robert Paul Reid ahd his sus¬ 
tained injuries and submitted him and said injuries to a clinic of their 
provision and there negligently handled said Robert Paul Reid and his 
said injuries and returned him to work on their aforesaid construction 
job during the remaining working hours of that said day”, as a result 
of which she alleged that the injuries were worsened and complications 
and more extensive disability developed. At pretrial, defendants request¬ 
ed a more specific statement of the claim asserted in this respect, and 
the Court recorded in the Pretrial Order what plaintiffs contentions 
were as follows: ”P will contend that clinic doctor was an agent or 
employee of the corporate defendants. In support of this Count, P will 
claim that Ds did not afford proper care to P’s husband after[ the fall, 
that he was required to walk to the D’s office, that the clinic physician 
delayed fifteen minutes to a half hour in treating him, made a careless 
examination, improperly prescribed medication and improperly diagnosed 
his condition”. 



The evidence disclosed that defendants promptly sent plaintiffs 
husband to Dr. Samuel M. Becker, whose office was located near the 
construction job on which Be id was working, and had the timekeeper 
take him to the doctor in an automobile. Counsel for plaintiff conceded 
that Dr. Becker was a licensed physician in the District of Columbia who 
handled compensation cases, and counsel for plaintiff indicated that 
there was no purpose of claiming that he was not a competent physician 
or that the employer should have known that he was not competent. 

(J.A. 51-2). There was no showing that the defendants did anything 
more than is required of an employer, under Section 7 of the Compen¬ 
sation Law (Section 907, Title 33, U.S.C.A.), namely, furnish medical 
attention. There was no evidence whatsoever of any agency. 

The evidence further shows that Dr. Becker directed plaintiffs 
husband to return to work that day. At the trial, plaintiffs husband 
detailed quite a story of casual and inadequate treatment by the doctor; 
but there is no evidence whatever that he made any such complaint or 
report to the defendants or anyone acting in their behalf upon his return 
to the job, or any time thereafter. He did state that he did not feel up 
to doing full duty work, and he was allowed to finish out the day doing 
light work. Upon his arrival at home the evening of the accident, he 
called his family physician. Dr. Orr, who saw Mr. Beid the next day 
and sent him to Sibley Hospital, where he stayed only until noon of the 
following day and apparently received no treatment. About a week later, 
as Mr. Beid testified. Dr. Orr stated that Beid was hurt worse than he 
first thought he was, and referred him to a specialist for treatment. 
There was no evidence that any of this was reported to the defendants 
at the time, or that defendants failed to provide such medical attention as 
the injuries required. But the record does show that the defendants* 
compensation insurance carrier paid compensation benefits and paid for 
extensive medical and surgical care. 

On brief, appellant cites authorities for liability on the part of an 
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employer in the event of failure to furnish medical attention as required. 
Not only was there no evidence in this case of any failure to furnish med¬ 
ical attention, but it affirmatively appears that the consequences of 
failure on the part of an employer to furnish medical attention is covered 
by the provisions of Section 7 of the Compensation Law (Section 907, 

Title 33, U.S. C. A.), wherein it is provided that if an employer fails to 
provide such medical attention as the nature of the injury or the process 
of recovery may require, the injured employee may do so at the expense 
of the employer. And, if there were any liability in connection therewith, 
the liability of the employer is exclusively that imposed by the compensa¬ 
tion law under the plain language of Section 5 of the compensation law 
(Section 905, Title 33, U.S.C.A.). The exclusive liability point is pre¬ 
sented in another topic herein and will not be repeated here. 

It should be noted also that there was no evidence whatsoever that 
any failure to provide medical attention, properly, adequately, or other¬ 
wise, was the proximate cause of any aggravation, complication or disa¬ 
bility. On brief, appellant says that aggravation can be ’’presumed". 

This is erroneous. If there had been any such aggravation, the burden 
was upon appellant to establish the same by competent evidence. The 
absence of any evidence on the point constitutes a failure of proof on an 
essential element of the alleged claim. 

Also, there was no competent evidence that the treatment rendered 
by Dr. Becker was inadequate or improper in respect of what was or 
should have been apparent to Dr. Becker upon the history qf the accident 
and the examination of Mr. Reid at the time of Reid’s visit to his office. 


There is, thus, no proof of any malpractice. 

But as far as appellees are concerned, the primary point is that, 
as an employer complying with the requirements of the compensation law 
to furnish medical attention to an injured employee, they aJre not an 
insurer or a guarantor of the profficiency of a competent physician to 
whom the insured employee has been sent for appropriate medical attention. 
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They discharged their duty by selecting a duly licensed physician ex¬ 
perienced in handling accident cases and sending the employee to such 
physician with an authorization that such attention be given as the nature 
of the injury or the process of recovery may require. The duty to make 
another selection might arise if the employee reported back that the 
doctor to whom he had been sent had failed or refused to treat him; but 
the diagnosis of the existence, nature and extent of injury, and the 
prescribing of appropriate treatment for such injury as may be found to 
exist is a matter peculiarly within the competence of medical experts, 
not lay employers. There was no basis for appellees* supervisory 
employees to challenge the doctor's direction to Mr. Reid to return to 
work, and they did what any responsible, prudent and sympathetic per¬ 
son would have done, namely, gave him something light to do for the 
remainder of the day. At that time Mr. Reid did not himself challenge 
the doctor's instructions, and finished the day without any further com¬ 
plaints or request for any further or other medical attention. 

Where the compensation law requires an employer to furnish med¬ 
ical attention to an injured employee, any complication, disability or 
injury alleged to have been caused by improper or unskilful medical 
treatment, or malpractice, has generally been held to be compensable 
under the compensation law, as against the contention that such mal¬ 
practice is an efficient, independent intervening cause breaking the chain 
of causation between the original Injury and the new injury or aggravation. 
58 Am. Jur., Workmen's Compensation, Secs. 279, 280; Annotation, 

127 A.L.R. 1108. The exclusive liability provisions of the workmen's 
compensation law are applicable in such situation. Sarber v. Aetna 
L. Ins. Co. , (C.C.A. 9, 1928), 23 F(2d) 434, cert. den. 277 U.S. 577, 
72 L. Ed. 996, 48 S. Ct. 561. 

Appellant did not cite any authority to the District Court, and does 
not cite any authority to this Honorable Court, for any liability on the 
part of an employer to an employee for damages in a situation such as 
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is presented here. The contention advanced here is plainly without 
merit. 


VI. The District Court Correctly Rejected the Proffered Sections 
of the Building Code and the Safety Standards - Construction; and the 
Court’s Ruling Thereon Did Not Affect the Court's Decision Upon the 
Motion for Directed Verdict . j 

Appellant asserts that the Trial Judge erred in holding that 
Section 302, Article 302.01(a) of the 1951 Building Code ofjthe District 
of Columbia, and Sections 110, 112 and 113(c) of the Safety* Standards 
- Construction of the Minimum Wage and Industrial Safety Board were 
not applicable under the facts shown by the plaintiff, and ini thereby 
refusing to admit the same in evidence. Appellees say that| this conten¬ 
tion is without merit, but that, in any event, the exclusion of these regu¬ 
lations would not alter in any substantial sense the factual Situation 
upon which the District Court directed a verdict for defendants. 

Article 302.01(a) of the Building Code applies to "scaffolds, hoists, 
derricks, or other temporary structures", erected for use |by workmen 
in the construction, repairing, etc. of buildings. The requirement that 
they shall be "securely and safely supported" and that they shall be "of 
sufficient strength and properly secured to insure the safety of persons 
working thereon or passing thereunder or near the same, and to prevent 
the falling of any materials therefrom", as well as the further provision 
that such "temporary structures shall not be loaded to the danger point," 
plainly demonstrates that this Article was intended to and does apply 
only to the appliances, devices or platforms temporarily erected for use 
by workmen in doing their work. Such provisions have no application 
to a temporary form constructed for pouring concrete in as a temporary 
part of the construction of the building itself. Ordinarily, Workmen do 

I 

I 

not do their work upon a temporary form wall as they do work upon a 


scaffold. People do not work under temporary form walls. 


porary form walls are not intended as places on which to pile materials. 


And, tern- 
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Moreover, provisions for form walls are set forth in Article 811.07 of 
the Building Code, and the existence of a specific regulation as to them 
shows that form walls were not intended to be covered under the provi¬ 
sions of Article 302.01 (a). 

Section 110 of the Safety Standards, provides that all "scaffolds, 
ladders, scaffolding’ devices, ramps, railings, guards, stairs, slings, 
hangers, blocks, pulleys, braces, ropes, cables, mechanical devices, 
and other equipment” which are used in connection with the performance 
of work shall be constructed and maintained in a substantial manner and 
safe condition to give adequate support and protection to persons em¬ 
ployed. Here, again, we have a regulation as to the appliances or 
devices or equipment to be furnished by the employer for the use of 
employees in doing their work. The Section plainly does not relate to 
any part of a building under construction, temporary or permanent. 

Section 112 of the Safety Standards provides in paragraph A that 
any "material, equipment, tool, or other object being used, handled, 
transported, stored, or serving as a work place" shall be "so held, 
fastened, secured, placed or piled that it cannot fall, topple over, roll, 
sway, slide, otherwise move about, or get beyond control, in any manner 
to endanger employees or others." In paragraph B, it provides that 
"(U)nstable objects, such as barrels, boxes, loose building materials, 
etc., shall not be used to support ladders, scaffolds, ramps, or other 
workplaces. " This Section plainly prescribes the precautions to be 
taken or the care to be exercised in the handling of materials, equipment 
and tools to be used in the work, and in the placing of ladders, scaffolds, 
ramps, etc., as appliances or devices on which workmen will work. It 
does not in any sense relate to the construction of the building or any 
part thereof, not only because of the language and the context but also 
because any other construction would place an impossible burden upon 
an employer to have a supervisor checking every workman every minute 
of the day to see that every nail is driven properly in every little piece 
of wood that may be used in the construction. 
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Section 113, paragraph C provides that "(M)aterials or other 
objects shall not be placed for storage purposes on scaffold^ or similar 
work platforms, except as required for immediate use." There was here 
no evidence of any storage, as well as the fact that the form wall was 
not a scaffold or a work platform. 


While, as stated above, counsel for appellees confidently believes 
that this Honorable Court will agree that the said regulations were irrel¬ 
evant and immaterial under the facts in this case, and therety properly 
excluded by the Trial Judge, it nevertheless seems appropriate to add 
that the refusal to admit these regulations in evidence did not alter the 
situation on which the Trial Judge based his decision in granting the 
motion for a directed verdict. The basis for the Court's action and the 
correctness thereof is discussed in other topics herein and will not be 
repeated here. Since the refusal to admit the regulations was not pre¬ 
judicial to appellant, the action of the Trial Judge in excluding the regula- 
tions is no basis for reversal of the judgment appealed from. 

CONCLUSION 


appellees, 


In conclusion, it is respectfully submitted that the District Court 
correctly directed a verdict and entered judgment in favor of appellees, 
not only upon the ground that there was no showing of any breach of 
duty toward appellant's husband or negligence on the part of 
and upon the ground that the injuries to appellant's husband were 
proximately caused by his own negligence or resulted from a risk 
which he voluntarily assumed, but also upon the ground that 
are not liable to appellant in an action for loss of consortium 
quence of an injury sustained by her husband while in the course of 
employment by them in the District of Columbia. As demonstrated 
herein, this case was and is an employer's liability case, governed 


appellees 
in conse- 
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by the principles of law applicable to such cases, in which appellant 
sought to hold both appellees liable as employers; and the attempt on 
appeal to distort the case into some other kind of case is unwarranted 
and should not be sanctioned. Appellant had free and full opportunity 
to develop her claim, and it is apparent that she did in fact develop 
the claim which she intended to assert. The development of that claim, 
however, fully demonstrated that she was not entitled to recover, giving 
full credence to all of the facts developed and all reasonable inferences 
to be drawn therefrom. The judgment of the District Court is a just 
and proper disposition of the litigation, and it should be affirmed. 

Respectfully submitted, 

ALBERT F. BEASLEY 

Investment Building 
Washington 5, D. C. 

Attorney for Appellees. 




